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Right Commissions Both Executor and 
Trustee 


The amount commissions which the executor will 
entitled fixed law. general thing trustee under 
will entitled the same commissions executor. When 
the same individual bank named both executor and 
trustee will, the question arises whether the person 
bank designated may collect full commissions each capac- 
ity, which question important one. New York, for 
instance, means extra $900 commissions the first 
$50,000 assets estate and extra per cent. the 
balance. some the other states, where the rates are higher, 
means more. 

The right double commissions case this kind 
depends various considerations. recent decision 
the Surrogate’s Court Kings County, New York (Matter 
Public National Bank and Trust Company), Surrogate 
Wingate, following earlier New York decision, declares 
the law that, entitle the same person double com- 
missions “the will must provide, either express terms 
fair intendment, for the separation the two functions and 
duties, one precede the other and performed before 
the latter begun, substantially performed.” 

This general rule this question followed the 
other states. _The rule found stated the following words 
Corpus Juris 994: 


Where the will names the same person executor and testa- 
mentary trustee, and the terms the will the two functions, with 
their corresponding duties, coexist and run from the death the 
testator the final discharge, interwoven, insparable, and blended 
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together, that point time fixed contemplated the testa- 
mentary intention which one function ends and the other begins, 
double commissions compensation both capacities cannot 
properly allowed. But the same individual may entitled one 
commission executor and another trustee where, under the terms 
the will, his duties executor and trustee are separable, and, 
his duties executor having ended, takes the property trustee 
and afterward acts that capacity. 


The recent New York decision above-referred will 
found published full among the banking decisions this 
issue. the opinion Surrogate Wingate sets forth eleven 
practical rules for determining when double commissions are 
properly payable. The decision one which should far 
clarify the point involved, which Judge Wingate refers 
controversial question.” 


Inheritance Tax Public Securities Owned 
Nonresident 


The United States Supreme Court has recently held that 
bonds and certificates indebtedness, issued under the laws 
state, are not subject inheritance transfer tax 
that state, where they are owned the resident another 
state and located such other state the time the owner’s 
death. 

The case which this point was decided Farmers’ Loan 
Trust Company State Minnesota, Sup. Ct. Rep. 98. 

deciding the Supreme Court overrules one its 
earlier decisions, Blackstone Miller, 188 189, Sup. 
Ct. Rep. 277, and reverses the Supreme Court Minnesota 
(176 Minn. 222 Rep. 528). 

The facts this case show that Henry Taylor, domi- 
ciled and residing the state New York, died that state 
December 1925. the time his death had for 
long time owned and kept within the state New York nego- 
tiable bonds and certificates indebtedness issued the 
state Minnesota and the cities Minneapolis and St. Paul, 
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worth about $300,000. Some these were registered; others 
were payable bearer. None them had any connection 
with any business carried for Mr. Taylor Minne- 
sota. The securities passed under his will, which was probated 
New York. His estate was there administered and tax 
was there paid upon the testamentary transfer. 

With reference the case Blackstone Miller the 
court said: 


Blackstone Miller, 188 189, and certain approving opin- 
ions, lend support the doctrine that ordinarily choses action 
are subject taxation both the debtor’s domicile and the domi- 
cile the creditor; that two states may tax different and more 
less inconsistent principles the same testamentary transfer such 
property without conflict with the 14th Amendment. The -inevitable 
tendency that view disturb good relations among the states 
and produce the kind discontent expected subside after establish- 
ment the Union. The Federalist, No. VII. The practical effect 
has been bad; perhaps two thirds the states have endeavored 
avoid the evil resort reciprocal exemption laws. has. been 
stoutly assailed principle. reconsidered the supporting 
arguments the light our more recent opinions, are compelled 
declare untenable. Blackstone Miller longer can regarded 
correct exposition existing law; and prevent misunder- 
standing definitely overruled. 

this Court the presently approved doctrine that state 
may tax anything not within her jurisdiction without violating the 
Fourteenth Amendment. Also state can tax the testamentary 
transfer property wholly beyond her power impose death duties 
reckoned upon the value tangibles permanently located outside her 
limits. These principles became definitely settled subsequent 
Blackstone Miller and are out harmony with the reasoning 
advanced support the conclusion there announced. 


The clause the Fourteenth Amendment the Federal 
Constitution referred above, reads follows: 


“No State shall make enforce any law which shall abridge the 
privileges immunities citizens the United States; nor shall 
any State deprive any person life, liberty, property, without 
the due process law; nor deny any person within its jurisdiction 
the equal protection the laws.” 
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The decision the United States Supreme Court has been 
followed recent Iowa decision. Smith’s Estate, 228 
Rep. 638. The Supreme Court decision will found 
full among the banking decisions subsequent page 
this issue. 


Insurance Company Paying Loss Forged 

Check Subrogated Rights Insured 
Where insurance company issues policy agreeing 
indemnify the insured against loss sustained through the 
forgery the payee’s name check issued the insured 
and pays claim under such policy, will, upon the insured’s 
claim being assigned it, subrogated the rights the 
insured against the bank cashing the check. 

recent case, Royal Indemnity Co. Poplar Bluff 
Trust Co., Springfield, Missouri, Court Appeals, 
Rep. (2d) 971, the plaintiff insurance company issued policy 
the Union Central Life Insurance Company for the purpose 
insuring and indemnifying said company for any loss 
might thereafter sustain reason forging the name any 
payee any check, draft, bill exchange, drawn 
upon any bank, which said Union Central Life Insurance 
Company carried deposit subject check. 

Subsequently the insured company drew check for $3,000 
payable the order King and drawn the Liberty 
National Bank Kansas City, Missouri. The party 
whom the check was sent for delivery the payee forged the 
payee’s indorsement and cashed the check the defendant, 
Popular Bluff Trust Company. This bank collected the 
check from the drawee the regular course business. 

The plaintiff insurance company paid the amount the 
loss the insured company, took assignment its rights 
against the defendant bank, and brought this action. was 
held that the plaintiff was entitled recover. 

appeared that notice the loss was given the de- 
fendant until nearly six months after had cashed the forged 
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check. The defendant alleged that, prompt notice had been 
given, the defendant could have protected itself proceeding 
against parties who later become insolvent, and contended that 
should, therefore, relieved from liability. The court held, 
however, that this claim was not tenable view section 977, 
Revised Statutes Missouri, 1919, which provides “that 
notice shall given within one year after the forgery has been 
committed.” 

statute similar this found number the states. 
may mentioned that, other cases where this statute 
has been construed, has been held that the statute applies 
checks bearing forged drawers’ signatures only and not 
checks bearing forged indorsements. 

decision somewhat similar this one, National Surety 
Co. Bankers’ Trust Co., 228 Rep. 635, was recently 
handed down the Supreme Court Iowa and will found 
published full among the banking decisions subsequent 
page this issue. 


Depositor Liable for Overdraft Check Certified 
Through Mistake 


depositor who overdraws his account liable the 
bank for the amount the overdraft. The drawing 
check depositor sum greater than the amount has 
deposit, itself, implies promise the part the 
depositor repay the bank the amount which the 
account overdrawn, and the bank may maintain action 
against the depositor recover such amount. 

This proposition holds though the bank pays the overdraft 
check the mistaken belief that drawn against sufficient 
funds. 

And recent New York case, Title Guarantee 
Trust Co. Emadee Realty Corporation, 240 Supp. 
36, the Supreme Court that state holds that the depositor 
liable even though, through mistake, the bank certifies the 
check prior its payment. 
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The facts detail and the court’s reasoning are found 
the court’s opinion, written Judge Dunne, which here 
quoted: 


Upon reconsideration the issue herein involved, satisfied 
that the plaintiff entitled the relief originally sought. 
alleged that about the 24th day April, 1929, the defendant 
made and delivered certain check drawn the plaintiff’s banking 
institution the sum $848. Upon presentation the plaintiff 
the check was certified and the amount subsequently paid the holder 
thereof. further claimed that the time the said payment 
the defendant depositor had deposit the sum $64.38 only. 
Defendant way answer sets forth that the plaintiff cannot 
recover because the certification the check and the payment thereof 
was due the negligence the plaintiff not verifying the amount 
defendant had deposit. Plaintiff originally moved for judgment 
the pleadings the ground that the negligence the plaintiff 
certifying the check was defense the action; that was 
action for money paid, laid out, and expended behalf the 
defendant and was the nature overdraft. 

After reconsidering the proposition involved, the court opin- 
ion that between the maker the check and the bank the question 
the latter’s negligence honoring the instrument immaterial. 
Without question, “as between banking firm and depositor not 
member the firm, overdraft loan. The payment the 
latter’s check when funds stand his credit advance the 
firm its own money, for the repayment which, with the lawful 
interest, the customer liable. payable absolutely and full, 
without abatement contingency, and constitutes loan all 
its characteristics.” Payne Freer, 43, 48, Am. Rep. 
640. Assuming the bank had not certified the check, but had 
honored it, nevertheless payment the proper holder thereof 
upon presentation. Would the defendant such event posi- 
tion successfully meet with the bank’s demand for reimbursement 
for the overdraft? The case quoted above the negative answer 
such proposition. defendant the instant case admits the 
overdraft, but sets forth that due the negligence the bank 
certifying the check may shield himself behind such negligence 
resisting the bank’s claim for payment the overdraft. However, 
whether not the check was certified paid without certification, 
the liability the defendant make good the difference between the 
amount paid the bank and the amount deposit unaffected. 
Morse Banks and Banking, vol. 360. either event the 
depositor, having initiated the circulation the instrument ques- 
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tion, must conscience and law bear the ultimate consequence 
thereof. case apropos the present situation found Pro- 
winsky Second National Bank, App. 368, 365, 265 
1003, 358. That was appeal from the Supreme Court 
the District Columbia action brought the Second Na- 
tional Bank against Joseph Prowinsky recover overdraft 
$1,009.93. The court stated part: appears that the defendant 
various times deposited and withdrew his account, reducing the 
balance $26.87. Prowinsky then drew check the sum 
$1,036.80, which the cashier certified good. check was later 
negotiated and paid, and when the mistake was discovered demand 
was made upon the drawer, the said Joseph Prowinsky, who denied 
liability thereon. Plaintiff set defense that upon inquiry 
the bank was informed that his balance was $1,036.80, whereupon 
drew the check, supposing that that amount was correct and that 
the account was settled. The court below held that this presented 
issue fact, and stated further that was not case pay- 
ing bank attempting hold payee the check who was not the 
drawer the check. The action here against the drawer the 
check, and whether the check certified not, merely amounts 
overdraft for which the bank may sue indebitatus assumpsit for 
money paid his use. 

The motion for judgment the pleadings sought the 
plaintiff granted. 


Fee for Obtaining Refund Income Tax 


refund income tax payments behalf the taxpayer for 
fee “forty per cent. such amount amounts may 
established and refunded the Federal Govern- 
ment,” entitled the association forty per cent. the interest 
refunded the government the principal amount paid 
well forty per cent. the principal amount refunded. 

This was decided recently the Appellate Division 
the New York Supreme Court the case American Short 
Line Railroad Association Fonda, Johnstown Glovers- 
ville Railroad Company, 287 Supp. 588. 

The point dispute, that the plaintiff’s right forty 
per cent. the amount interest paid the government 
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the defendant, was some importance since the interest 
amounted $17,970.16. The court’s opinion reads follows: 


This controversy submitted upon agreed statement facts. 
Plaintiff contracted examine the Federal income tax payments 
defendant and its related industries, from and including 1920 1925, 
and, overpayments were found have been made, seek refund. 
Compensation was contingent upon refund being obtained. The 
contract provided that plaintiff was receive “to cover all expenses 
and services every kind and character sum equivalent forty 
per cent. such amount amounts may established and 
refunded the Federal Government.” Overpayments amounting 
$65,493.57 were established. This amount, with $17,970.16 interest, 
was refunded. The percentage the principal has been paid. This 
controversy arises because plaintiff seeks recover per cent. 
the interest. stipulated that, judgment rendered favor 
the plaintiff, shall for $7,188.06, with interest thereon from 
May 28, 1928, without costs. 

The compensation was dependent and measured the 
financial benefit received defendant through plaintiff’s efforts. 
overpayments had been found and established, there would have 
been interest. statute, interest was included the refund. 
was part the benefit received, and should considered 
ascertaining the fee. Bassford Johnson, 172 488, 
260; Matter Hawke, 148 App. Div. 326, 133 23, affirmed 

Judgment rendered favor the plaintiff for the sum 
7,188.06, with interest from May 28, 1928, without costs. 


Effect Bank’s Telegram Agreeing Honor 
Checks 


telegram from one bank another, which the first 
bank agrees pay checks drawn named depositor, 
binding only favor the bank addressed. The bank 
sending the telegram will liable checks cashed and 
presented the bank which the telegram was sent, but 
will not liable check cashed the payee some other 
bank. 


This was decided the Supreme Court North Dakota 
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the case Lauritzen McGregor and First International 
Bank Minot, 228 Rep. 236. 

this case appeared that the defendant McGregor and 
another were engaged the business buying poultry under 
the name McGregor Produce Company. The principal 
place business the firm was located Minot, North 
Dakota, where the defendant First International Bank was. 
also located. 

the fall 1925 the McGregor Produce Company sent 
its representative, one Spiese, Adams county, for the pur- 
pose purchasing poultry. Spiese engaged one Barry, 
resident the city Hettinger Adams county (who was. 
engaged the produce business that point) assist him 
(Spiese) purchasing poultry. Before any purchases were 
made, Spiese and Barry determined that some assurance 
guaranty ought obtained that the checks given pur- 
chase poultry would paid. Thereupon Spiese called his. 
employers, and also the defendant bank, the long distance 
telephone. Thereafter through the activity Spiese and 
Barry the following telegram was sent the defendant bank:. 


“Hettinger, D., Oct. 27—25. 
“First Bank, Minot, No. Dak. 

you honor check issued McGregor Prod. Co. 
Spiese payment poultry. Wire answer. 
“First National Bank.” 


this telegram the defendant bank sent, and the First 
National Bank Hettinger received, the following 


“Minot, D., Oct. 27—25. 
“First Natl. Bank, Hettinger, No. Dak. 
“We will honor check signed McGregor Prod. Co. 
Two Thousand Dollars issued for live poultry. 
“First Intl. Bank.” 


Thereafter Spiese assisted Barry, purchased sufficient 
quantity poultry make one carload shipment. After 
this shipment had been made, Spiese decided purchase 
poultry for one more carload shipments. Further tele- 
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phone communications were had, and following such communi- 
cations November 1925, the following telegram was sent 
to, and received by, the defendant bank: 
“Hettinger, No. Dak., Nov. 1925. 
“First Intl. Bank, Minot, No. Dak. 
you honor checks payment another car poultry issued 
McGregor Poultry Co. Wire amount you will honor. 
“First Natl. Bank.” 


this telegram the defendant bank sent, and the First 
National Bank Hettinger received, the following reply: 


“Minot, No. Dak., No. 1925. 
“First Natl. Bank, Hettinger, No. Dak. 
will honor checks McGregor Produce Co. Two Thousand 
Dollars present car. 
“First Intl. Bank.” 


All the checks negotiated through the First National 
Bank Hettinger, the addressee the telegram, were 


honored the defendant bank. number checks, how- 
ever, issued Spiese, were cashed other banks and payment 
these was refused the defendant bank. 

The plaintiff, Lauritzen, was the holder one these 
checks and the holders the others assigned their claims 
him, that the rights all could determined one action. 

The facts, recited more detail, and the reasons why the 
plaintiff could not recover this case, will found the 
following paragraphs quoted from the court’s opinion: 


The great question the case is: What obligations were created 
the part the defendant bank result the telegrams which 
sent the First National Bank Hettinger? the contention 
the plaintiff that these telegrams constituted general letter credit 
general guaranty the defendant bank, and that consequently 
any person who, with knowledge such guaranty, accepted checks 
given payment poultry signed McGregor Produce Company 
Spiese, entitled recover from the defendant. the con- 
tention the defendant bank, the other hand, that these telegrams 
did not create general guaranty, but created merely special guar- 
anty, operative only between the defendant bank and the First Na- 
tional Bank Hettinger. All checks issued payment the first 
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car poultry were paid. far the second shipment poultry 
concerned, the undisputed evidence also shows that every check 
was drawn the McGregor Produce Company and signed Spiese, 
cashed negotiated through the First National Bank Hettinger, 
was paid the defendant bank. The evidence further shows that 
all checks which were presented the defendant bank prior No- 
vember 14, 1925, were paid. However, number checks, aggre- 
gating some $899.33, given payment poultry included the 
second shipment and issued subsequent the telegram November 
1925, cashed the payees therein banks other than the First 
National Bank Hettinger, were not paid. The plaintiff Lauritzen 
the holder such check. The holders other checks given 
under similar circumstances assigned them him, and brought 
this action upon the checks which were received him payment 
poultry well upon the other checks assigned him. 

Lauritzen testified that the time sold his poultry, either 
Barry Spiese told him that the checks which they gave payment 
were “guaranteed bank Minot, North Dakota, and were good” 
right there; that they said him, “You can cash (the check) any- 
where town any bank town.” further testified that 
they did not mention the First National Bank Hettinger; that 
did not see any the telegrams that had passed between the defend- 
ant bank and the First National Bank Hettinger; and that first 
heard such telegrams after the defendant bank had refused pay 
his checks, which checks had cashed bank other than the First 
National Bank Hettinger. 

Barry testified that the president the First National Bank 
Hettinger showed the telegrams him (Barry), and that also 
saw the telegrams the depot. further testified that told the 
various parties from whom and Spiese purchased poultry that the 
checks were guaranteed bank Minot; that the First Interna- 
tional Bank Minot had guaranteed the checks; that the guaranty 
had been sent the First National Bank Hettinger; that they 
could any bank and cash the checks; but that the guaranty 
was the First National Bank Hettinger. 

Lauritzen was the only person who had received check pay- 
ment poultry that testified regards the statements made the 
time the poultry was sold. None the payees the other checks 
testified. The only evidence what representations were made 
the recipients such checks the testimony Barry. There 
evidence and claim that single person, whom any the checks 
controversy were given, went the First National Bank Het- 
tinger see the guaranty that they had any evidence its 
existence other than the statements Barry and Spiese. 
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are all agreed that the evidence this case, construed the 
light most favorable the plaintiff, does not establish any cause 
action against the defendant. Obviously, plaintiff has right 
action unless there was contract entered into the defendant bank 
for the benefit the plaintiff and his assignors. And seems entirely 
clear that the evidence adduced this case, not only fails 
establish any such contract, but further shows that such contract 
was made. Whatever promises the defendant made must found 
the telegram which sent. These telegrams were sent response 
inquiry from the First National Bank Hettinger and were 
addressed specifically the latter bank. The arrangement effected, 
and agreement made, result these telegrams were clearly 
intended operate only between the two parties whose names were 
signed the telegrams. had been the intention the defendant 
bank issue general letter credit McGregor Produce Com- 
pany general guaranty checks drawn that company, such 
letter would hardly have been addressed specifically the First 
National Bank Hettinger. But the telegrams were addressed, 
and the promise honor checks was given specifically the First 
National Bank Hettinger, and the latter bank was clearly entitled 
rely upon the promises the defendant that would honor any 
checks the kind described the telegrams that might presented 
the latter bank, the amounts stated the telegrams. the 
telegrams were intended (as plaintiff contends) operate favor 
any and all persons who might accept checks the McGregor 
Produce Company, signed Spiese, given payment live poultry, 
then difficult understand how the First National Bank Het- 
tinger could have cashed any checks the strength the telegrams 
with any assurance that the checks cashed were protected the 
guaranty. Suppose that the telegrams were intended operate 
general letter credit general guarantee favor any 
person receiving check issued the McGregor Produce Company 
for live poultry matter where such check was cashed. What would 
have been the situation the First National Bank Hettinger 
regards the cashing such checks? Obviously, would have had 
means knowing how many checks had been given and cashed else- 
where. Each telegram specified limit $2,000. the telegrams 
established mere general guaranty, then the First National Bank 
Hettinger stood precisely the same footing any other person 
cashing checks. the checks accepted and cashed happened 
among the first $2,000 presented the defendant bank for payment, 
would have been protected the guaranty; otherwise not. Any 
such construction clearly contrary the tenor and effect the 
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telegrams. The only reasonable interpretation placed upon each 
these telegrams that the First National Bank Hettinger had 
the promise the defendant bank that would honor any and all 
checks that the First National Bank Hettinger might present 
the defendant bank, where the checks had been issued the McGregor 
Produce Company payment live poultry and did not exceed 
the aggregate the sum $2,000. 

Upon the oral argument was suggested and supplementary 
brief respondent urges, that any event plaintiff has established 
right recover under section 7020, Comp. Laws 1913, which pro- 
vides: unconditional promise writing accept bill before 
drawn deemed actual acceptance favor every person 
who, upon the faith thereof, receives the bill for But appel- 
lant contends that this section not applicable checks; and that, 
any event, must construed together with the preceding section 
(section 7019, Comp. Laws 1913), which provides: accep- 
tance written paper other than the bill itself, does not bind 
the acceptor, except favor person whom shown and who 
the faith thereof, receives the bill for And that inasmuch 
the evidence this case shows affirmatively that the telegrams were 
not shown either the plaintiff, any his assignors, that 
liability exists the part plaintiff. 

find unnecessary determine the merits these respective 
contentions, for obviously offer promise accept, which 
extended only one specific person, becomes operative only ac- 
cepted him. offer, promise, accept restricted certain 
individual clearly does not become operative favor some person 
other than the one whom the offer promise was given, even 
though such other person should attempt accept it. Inasmuch 
the promise this case was extended the First National Bank 
Hettinger, and alone, would not operate create any con- 
tractual relations between the defendant bank and some other person 
whom promise was extended, even though such other person 
sought accept it. 


Appointment Temporary Administrator 
Where the probate will delayed because contest 
arising among the interested parties, customary appoint 
temporary administrator take charge the affairs the 
estate and protect its assets until such time the contest 
decided and permanent fiduciary appointed. 
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Under section 285 the New York Surrogate’s Court Act. 
the same person named temporary administrator and 
subsequently qualifies executor appointed take 
permanent charge the estate the court, entitled 
but one commission. different persons are appointed each 
entitled compensation. 

the interests economy customary, where con- 
test arises over the probate the will, for the court appoint 
temporary administrator the person named executor 
the This rule not inflexible, however, and the court 
may, its discretion, appoint temporary administrator 
some person other than the one named executor. 

recent decision the Appellate Division the New 
York Supreme Court, Pearson’s Estate, 239 
Supp. 653, two different wills, each purporting the last 
will the testator, were offered for probate and each will 
the Title Guarantee Trust Company was named executor. 
Pending the settlement the controversy, the court appointed 
individual act temporary administrator. appeal 
was taken from this order the theory that the court was 
without discretion the matter and was required name the 
executor temporary administrator. holding that the 
court was within its powers making the appointment the 
Appellate Division said: 

The statute gives the surrogate the discretion make the 
appointment. Surrogate’s Court Act, 126. There are expressions 
policy based reasons economy found opinions, where- 
certain surrogates generally appoint the executor, unless good 
reason appears for acting otherwise. typical case Matter 
Shonts’ Estate, 109 Misc. Rep. 276, 286, 178 762, affirmed 
229 374, 128 225. There doubt the wisdom 
the policy general, but not inflexible rule binding other 
surrogates, and readily varied when sufficient reason appears for 
departing from the policy. Where the executor not disinterested 
party the contest litigation, surrogates have been deemed 
justified the exercise discretion appointing stranger. Matter 
Plath, Hun, 223, 251; Matter Burnham’s Will, 
114 Misc. Rep. 455, 186 520. The question economy 
not all times controlling. Matter Watson’s Will, 209 App. 
Div. 876, 205 382. 


Management Decedent’s Estates 


Banks and Trust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 


§1. The Administration Estate. 

§2. Advantages Bank Management. 

Definitions. 

Necessity for Administration. 

§5. Jurisdiction the Courts. 

§6. Where Executor Named the Executor Fails 
Qualify. 

§7. Where the Office Administrator Becomes Vacant. 

§8. Where the Office Executor Becomes Vacant. 

§9. Temporary and Special Administrators. 


The Administration Estate. The following are the more 
important steps the management and settlement the estate 
deceased person: 

The probate the will, where there one, and the application for 
letters testamentary issued the executor executors nomi- 
nated the will; 

The application for letters administration, where there 
will; 

The qualification the person appointed executor adminis- 
trator, which includes the his official oath and the filing 
his bond, where bond 

The preparation and filing inventory and appraisal court; 

The discovery and collection assets; 

The allowance and payment claims; 

The payment taxes chargeable against the estate; 

The proper investment the funds the estate; 

The continuance winding any business which may have 

The distribution the estate accordance with the terms the 
will, where there will, and accordance with the statutes regu- 
lating such distribution, where there will; 

The filing the executor’s administrator’s account and the 
judicial settlement the the court. 

Each these matters and others connected with the control and 
settlement estates will taken its proper order. 
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§2. Advantages Bank Management. The entrance banks and 
trust companies into the fiduciary field the capacities executor, 
administrator and trustee under will comparatively recent de- 
velopment; and the growth the amount this business, entrusted 
banking institutions the past few years, has been phenomenal. 

survey made the American Bankers’ Association disclosed 
that, during 1929, banks and trust companies were appointed executor 
trustee under will 60,036 instances, increase per cent. 
over the preceding year. 1,086 these instances the assets the 
estate amounted more than $1,000,000, increase per cent. 
one year; and these figures are based reports from less than half 
the banks and trust companies having trust departments. The 
figures speak for the confidence which the public feels the banking 
institutions this particular field and may taken indication 
what the future will bring. 

There are many reasons why bank trust company preferable 
the individual the work managing decedents’ estates; and 
this point seems appropriate call attention some the out- 
standing ones. 

the first place the individual executor trustee subject 
uncertainties life from which the bank trust company 
free. The individual may die before his duties under the will are 
finished. Where this happens, the estate often thrown into con- 
fusion. The management may turned over one, whom 
would never have been entrusted the testator. This con- 
tingency well worth avoiding. can avoided designating 
bank executor. The bank’s existence is, generally speaking, con- 
tinuous. 

Cases wherein necessary appoint successor in- 
dividual executor trustee are common that the statutes the 
different states provide for the procedure followed the event 
his absence, resignation, incapacity death. 

frequently attempted avoid the possibility leaving the 
estate without executor trustee naming several persons 
the will. This plan, however, not always effective. Delaney 
McCormack, 174, the will named three executors and trustees, 
and appears from the decision that all three them died before the 
execution the trust created will. 

The convenience those interested the estate should taken 
into consideration. The individual executor liable away just 
when most wanted for some purpose connected with the affairs 
the estate. The bank, the other hand, always found 
its place business any business day during business hours. 
ready take the affairs the estate any time. has men 
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there for that purpose. The duties the executor often interfere with 
the individual executor’s personal business affairs. There con- 
flict interests when bank acts executor. Being executor 
the bank’s business. 

The bank far better qualified business experience and training 
than the average individual. The bank acting the manage- 
ment estates every day. The duties executor, generally have 
explained the individual. When has finished one step ad- 
justing the affairs the estate turns his lawyer find out 
what next done. The bank’s officers and attorneys are experts 
the settlement estates. There is, therefore, less likelihood 
error, when the estate the hands bank. 

Pennsylvania case appeared that woman, acting ad- 
ministratrix her husband’s estate, neglected require bond from 
agent entrusted with large sums money. The agent was her 
social equal and she felt that would insult ask him give 
bond. The sum stolen the trusted agent amounted more than 
$125,000. such case bank would guided ordinary busi- 
ness sense, not social conventions. The decision referred 
Matter Skeer’s Estate, Atl. Rep. 787. 

One the chief causes loss estates managed individuals 
lies the unwise investment the trust funds. The individual 
generally actuated the best intentions, his object being make 
substantial return income for those represents, but the reeords 
show that too often allows his judgment carried away his 
enthusiasm for some plan investment, more less speculative, 
which presented him. 

the investment trust funds bank guided the judg- 
ment; number men whose business know how invest 
wisely and safely. The bank not out break any records the 
amount interest can earn; has the means and facilities for 
knowing whether particular investment safe; its judgment will not 
yield desire for speculative returns. the matter investing 
trust funds guaranty safety have the investment handled 
corporate trustee. The decisions show that the contrary often 
the case where the funds are invested individual acting the 
representative estate. 

case decided more than sixty years ago the Supreme Court 
Pennsylvania had before the question the liability trustee, 
who had invested trust funds company formed manufacture 
resin oil under newly granted patent. The trustee had acted 
good faith making the investment and had followed the lead 
several business men who had put their own money into the 
same enterprise; but the venture proved total loss. surcharging 
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the trustee with the the investment the court said: 
time that this mode wasting the property infants and married 
women should put end Appeal, 34,Pa. 100. 

The protection the funds the estate matter for considera- 
tion. The bank has its premises the means safeguarding the 
funds the estate while they are its hands. Adequate means 
protection are not always found the possession individual ex- 
ecutors. Thieves break and steal. Sometimes the individual execu- 
tor held personally liable for the loss and sometimes not. de- 
pends how much care used. one case administrator had 
his pocket picked estate funds amounting $1,000 while riding 
trolley car. Tarver Torrance, Rep. 177. this 
case the administrator was held responsible for the loss. 

There are many cases, however, wherein individual executors have 
been held free from liability for estate funds stolen from them. 
one such case executor was held and robbed $2,890 estate 
funds while his way his bank for the purpose depositing the 
money. was held that was not personally responsible and that 
the estate would have take the loss. ‘‘The forcible taking the 
money,’’ said the court, ‘‘is certainly excuse his (the executor’s) 
Lehman Robertson, Ala. 489, Rep. 728. 

The human element must taken into consideration. For some 
reason seems that when several persons have interest property 
and one the number given control form trusteeship, 
the foundation'of law suit frequently laid. The appointment 
family dissension, whether the party appointed member the 
family outsider. This one the unfortunate situations which 
the appointment bank tends obviate. The bank will not, 
fact cannot, take sides with any the interested parties the dis- 
pleasure detriment the others. has eccentricities char- 
acter and ,cannot indulge those disagreeable personalties, which 
often lead the first misunderstanding. impersonal and im- 
partial. It’s policy please everybody, even the genuine cranks, 
with whom sometimes obliged deal. not possible for 
anyone connected with the estate incur the hostility enmity 
the bank; matter course must treat all with impartiality. 
The appointment corporate trustee undoubtedly insurance 
against the costly consequences family 

essential, course, that trustee should keep accurate 
record every transaction which any way involves affects the 
trust. should all times able give detailed account the 
condition the trust. Now essential the operation bank 
that maintain most thorough system bookkeeping. bank can 
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not operate without completely organized system bookkeeping. 
account any person with whom transacts business. The in- 
dividual, however, not under the same necessity keeping 
elaborate set books, and matter fact his records his 
financial transactions are not always what they should be. the de- 
cisions the court are many instances where individual trustees have 
been censured punished removal for their failure properly 
record their dealings with the trust fund. 

The matter should also considered from the executor’s point 
view. is, course, mark esteem for individual named 
executor will. The highest confidence one man show 
another appoint him act his executor. But must re- 
membered that the term not mere honorary title. 
The office executor carries with certain grave responsibilities, 
which the individual too often inadequately equipped assume. 
If, through the executor’s management, loss sustained the 
estate and the court determines that did not exercise that degree 
which the law requires executors, the excutor personally 
liable. may have been mere oversight the part the executor, 
may have been due his lack business training; liable, 
nevertheless, did not exercise the required degree care. 

There are numerous routine duties attended the 
executor which take time from his business and interfere with his own 
work, such probating the will, advertising for claims, preparing 
inventory and accounting, paying debts and legacies, collecting assets 
and having numerous interviews with his attorney. From time 
time called upon sign various notices, affidavits, petitions and 
other documents submitted him his attorney, the meaning 
which generally more less obscure him. The commissions, 
which allowed statute for his services, are small remunera- 
tion the individual executor, when one takes into consideration the 
responsibilities which assumes. With the bank different. 
Many things which have explained the individual executor 
and which considerable amount his time, are disposed 
the bank mere matters routine. manages the affairs the 
estate with much smaller expenditure time than the individual 
executor and with greater efficiency. satisfied with the commis- 
sions which receives and return gives those interested the 
estate better service than the individual executor ordinarily able 
render. 

examination the decisions, involving estates under the man- 
agement individual executors and trustees, which have become en- 
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tangled litigation, discloses the following being some the more 
important causes which bring the parties into court: 


Unsound investments. 

Speculating with trust funds. 

Failure promptly invest. 

Failure keep accurate books and records. 

Death incapacity the trustee his absence from the juris- 
diction. 

Attempts the trustee make money for himself. 

Misappropriations trust funds. 

Delay the settlement the estate. 

Inattention the affairs the estate. 

Mingling trust funds with personal funds. 

Insolvency the trustee. 


will between the trustee and the beneficiaries between co- 
trustees. 


This does not speak very well for the individual executor trustee. 
the other hand, may said that the corporate trustee will not 
make unsound investments nor speculate with trust funds under its 
the first place has the experience and knowledge which 
enable select investments that are sound. the second place 
the judgment one man the investment trust funds 
left the hands board committee. The estate receives the 
benefit the joint judgment and combined knowledge the mem- 
bers the committee. 

The bank cannot remove another state country; cannot 
even away vacation extended business trip and neglect 
for the time being the affairs the estate. cannot become in- 
from old age from any other And above all 
eannot die and leave the estate involved and confused condition. 

The bank not subject the various temptations which beset the 
individual and at, times cause him use the estate for his own per- 
sonal advantage administer the estate partial unfair 
manner. cannot quarrel with those interested the estate per- 
sonal grounds engage those disputes over trivial matters, which 
often bring the parties into court the expense the estate. 

These and many other reasons recommend the bank trustee. 
Clearly the appointment bank insurance against unnecessary 
and litigation which, the decisions bring out, often attends 
the administration trust estate individual. 


§3. Definitions executor one who named the will 
and charged with the duty for the estate the deceased 
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and carrying out the provisions the will. the person named 
woman she usually referred the executrix. 

administrator administratrix one appointed the court 
manage and distribute the estate one who has left will. The 
term ‘‘personal frequently used referring 
either executor administrator. 

Where different administrations are granted different states, 
that which granted the state the decedent’s domicile termed 
the principal domiciliary administration granted 
any other state ‘‘ancillary’’ administration, and this ir- 
respective which administration was granted first. ancillary 
administration becomes necessary where decedent leaves property 
administered state other than that his domicile. 

trustee under will person corporation charged with 
out the provisions trust created the will, which duties 
are separate from and additional those which usually devolve upon 
executor. 

One the interesting and important questions which arise this 
connection whether, when the same person named executor 
and trustee, double commissions may collected. Briefly, the answer 
that double commissions are payable where the duties the two 
offices are entirely separate and distinct, the duties executor ter- 
minating before the duties trustee are taken up. very recent de- 
cision Surrogate Wingate the Surrogate’s Court Kings 
County, New York, goes into this question exhaustively. The de- 
(Matter Public National Bank and Trust Company) pub- 
lished among the legal decisions this issue. The matter the right 
compensation generally will taken later article this 

‘‘administrator bonis appointed the court when 
the office executor administrator becomes vacant death, in- 
capacity, resignation otherwise before the estate completely 
settled. The title abbreviation the Latin ‘‘de bonis non ad- 
which means ‘‘of the goods not 

‘‘administrator with the will annexed’’ appointed the 
when there will, but names executor, none the 
persons named executors can will act such. 

court where, for some reason, there will delay probating the 
will appointing the person entitled the office and necessary, 
the meantime, conserve the estate. Such appointment fre- 
quently made where there contest over the probate will. 

These various classes administration will discussed 
sequent sections. 
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The estates deceased persons fall into two classes, testate and 
intestate. testate estate one, the settlement which the 
decedent has left directions embodied will, which case the 
decedent termed the testator. intestate estate the estate 
one who has left will. The decedent, such called the 
intestate. The term intestate also used designate person who 
has died leaving invalid will. There are also cases partial in- 
testacy. Such case found where decedent has left will dis- 
posing part his estate only, leaving the balance disposed 
conformity with the statute distributions. 


Necessity for Administration. The settlement estate 
without the aid the courts ‘‘a thing not favored the 
Card’s Estate, Cal. App. 268, 222 Pac. Rep. 145. 

Nevertheless, the fact that all estates are not required 
through the formal process administration. The absence debts 
may, and under the statutes many the states does, render ad- 
ministration unnecessary. such deemed that the next 
kin may properly take possession and make division among them- 
selves mutual agreement. The statutes generally set limit 
the size estates where such division may made. 

For instance, provided Arizona that estate, consisting 
entirely personal property not exceeding $300 value, may 
settled and distributed without administration. 

California bank deposits may collected surviving hus- 
band wife without administration provided the estate does not 
amount more than $1,000. Code Civ. Pro., 1454. This statute, 
however, does not give the surviving husband wife title the 
money withdrawn. The intent the statute merely provide 
temporary fund for immediate necessities. Brezzo Brangero, 
Cal. App. 79, 196 Pac. Rep. 87. Another California statute, Code 
Civ. Pro., 1469, provides for the settlement without administration 
estates not exceeding $2,500 value where the decedent leaves 
widow minor children. 

The South Carolina statutes (L. 1925, 93) provide that where 
estate consists personal property the value $500 less 
the probate judge may receive the same and distribute those en- 
titled without the requirement administration. This statute, 
however, does not apply estate which the rights creditors 
are concerned. Mitchell Dreher, 147 Rep. 646. 

The state Washington has statute 2489 Pierce’s Code, 
1905) which provides for non-intervention will, that one which, 
clause contained therein, authorizes the executor settle and 
distribute the estate without the intervention the court and without 
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giving must appear, course, that the estate fully 
solvent. 

Illinois decision, Martin Central Trust Co., 159 
Rep. 312, the court said: ‘‘Although the purpose our administra- 
tion act facilitate the early settlement estates, not always 
necessary. competent for all the heirs the deceased person, 
they are age, settle and pay the debts the deceased and divide 
the property among themselves without the intervention any ad- 
ministration whatever, and neither debtor nor has 
right complain. this case there was necessity for the pro- 
bation the will the deceased for the purpose showing 
record title the real estate. The Central Trust Company (named 
executor the will) had right demand administration for the 
purpose enforcing the collection its debt (owing from the 
decedent) was not sufficiently secured and protected the col- 
lateral deposited with it, but not for the mere purpose earning 
executor’s fees.’’ 

any case where there property requiring formal transfer, 
such shares corporate stock, administration is, course, 
necessary. 


§5. Jurisdiction the Courts. Matters pertaining the probate 
wills and the administration estates are not within the ordinary 
jurisdiction the United States courts. The authority make wills 
derived from the states; the state courts, therefore, have jurisdic- 
tion matters relating strictly probate. Where the parties are 
residents different states and the requisite amount, $3,000, 
controversy, the United States courts may have jurisdiction such 
matters proceeding construe the will, appoint receiver 
estate, compel accounting, etc. 

The state courts which have jurisdiction over the probate wills, 
the appointment executors and administrators, and other matters 
pertaining the settlement estates, are variously named the 
different states, the more common names being courts probate, 
orphans’ courts, courts ordinary and county courts. Maryland, 
Delaware, Pennsylvania and New Jersey there are orphans’ courts. 
Connecticut, Illinois, Indiana, Missouri and Ohio have probate courts. 
Jurisdiction estates New York confided the surrogates’ court, 


‘in Mississippi the chancery court, Virginia the and 


court, Georgia the court ordinary, and Mon- 
tana the court. 

determining what court has jurisdiction any particular case 
reference must had the statutes regulating such matters the 
jurisdiction which the question arises. These statutes, although 
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varying somewhat language, are almost uniformly the effect that 
the deceased was resident the state the application for letters 
must made the county which which resided the time 
his death, while was non-resident the state the application 
may made any county which left property. And the 
latter event the court first obtaining jurisdiction retains and 
other personal representative the estate may appointed within 
the state. 


§6. Where Executor Named the Executor Fails 
Qualify. Some wills name executor. others the executor desig- 
nated not living the time the will offered for probate. other 
instances the executor not competent refuses act. These cases 
are all provided for statute, each state having its own regulations 
prescribing the procedure followed. The situation met the 
appointment person corporation act the capacity ex- 
ecutor, known administrator with the will annexed or, use 
the Latin expression frequently adopted, administrator cum testa- 
mento annexo. not, strictly speaking, executor, because 
was not nominated the will. the same token not exactly 
administrator because, his control the estate, governed 
the provisions the will, instead the statutory provisions, which 
apply estates persons who die leaving will. 

The rights and duties the administrator with the will annexed, 
however, are the same those executor. Section 225 the 
New York Surrogate’s Court Act, for instance, provides: 
letters administration with the will annexed are granted, the will 
the deceased shall observed and performed; and the adminis- 
trators with such will have the rights and powers, and are subject 
the same duties, they had been named executors the will.’’ 

The person entitled appointed administrator with the will 
annexed depends the jurisdiction which the question comes up. 
some states the matter confided the discretion the court; 
others the persons entitled and the priority which they may 
claim the right are fixed statute. 

Under the Minnesota statutes (Mason’s Stat., 1927, 8776) where 
executor named will, the executors named are dead, 
refuse act, administration with the will annexed granted the 
person who would entitled administer the decedent had left 
will. 

some the states person entitled have letters with the 
will annexed issued him may, prefers, nominate another act 
his stead. This the rule Kentucky. the case Louisville 
Trust Co. Bingham, 178 Ky. 573, 199 Rep. 58, became 
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necessary appoint administrator with the will annexed 
estate estimated have assets amounting between $50,000,000 and 
$100,000,000. 

The surviving husband the testatrix was the only beneficiary 
under the will, residing the state Kentucky and was the only 
person, under the laws Kentucky, qualified act administrator 
with the will annexed nominate another act that capacity. 
applied the county court, and his application was joined 
all the non-resident beneficiaries have the Fidelity and Columbia 
Trust Company appointed administrator with the will annexed. The 
court appointed this company and, upon its own motion, appointed 
another trust company act jointly with it. appeal was held 
that the court had exceeded its authority appointing the co- 
administrator. 

course, not hold,’’ said the appellate court, ‘‘that the 
county court may never associate with the nominee one, even 
all, the preferred distributees, co-administrator his own selec- 
tion, any more than that such nomination must always respected, 
because the absolute right nominate always dependent upon the 
nominee being suitable, and whenever made appear that the 
nominee not suitable, which was not done here, the court, the 
exercise its recognized discretion under such may 
either disregard entirely the nomination associate another with 
the 

was the ability the company nominated, rather than the size 
the estate which controlled. this point, the court said: ‘‘Hav- 
ing recognized the right nomination, the only limitation that can 
placed upon such right, which will either reasonable uniform, 
must made depend upon the fitness the nominee and not upon 
the size the estate, although its mere size might, course, affect, 
and some cases even determine, the fitness unfitness the 
nominee, but not, think, when the nominee one the strongest 
and largest trust companies the state.’’ 

Pennsylvania case, Shontz’ Estate, Pa. Super. Ct. 295, the 
will named the two daughters the testator executors. But after 
the will was executed the testator executed codicil his will which 
provided: ‘‘I hereby add this codicil, instead having daughters 
Hattie and Ruth appointed executors, ask the court appoint the 
The court appointed the Crawford County Trust Com- 
pany act administrator with the will annexed. One the 
daughters favored the appointment the trust company. The other 
applied have letters issued herself. was held that the ap- 
pointment made the court was proper and the action the court 
was affirmed upon appeal. 


q 
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§7. Where the Office Administrator Becomes Vacant. When, 
during the course the administration estate, the duly ap- 
pointed administrator dies, removed the court, becomes 
further acting, provision made statute for the ap- 
pointment some one take his work. person appointed 
Latin term meaning administrator the unadministered assets. The 
right appointed administrator bonis non also regulated 
statute and his rights and duties are the same those his pre- 
decessor. 


Where the Office Executor Becomes Vacant. the event 
the death, incapacity removal executor the person ap- 
pointed take charge the affairs the estate variously entitled. 
some jurisdictions called administrator with the will an- 
nexed; others called administrator bonis non; others 
the two designations are coupled together making title lengthy 
initials representing the Latin words already referred to, meaning 
administrator the unadministered assets with the will annexed. 
His function take the administration the estate the 
point which his predecessor left off. 

common law, that the law apart from statutory provision, 
where executor died leaving will his executor became officio 
the executor the first will also. But, explained, this has been 
changed throughout the United States statute. 

The explanation given for the common-law rule was that the power 
the executor founded upon the special confidence and actual ap- 
pointment the deceased, and this confidence extends far 
allow him transmit the office another whom has equal con- 
fidence. long, therefore, the chain representation was un- 
broken any intestacy, the ultimate executor was the executor 
every preceding testator. 

The very statutes providing what shall done case the 
strong argument favor the making will and the naming 
therein banking institution executor. The appointment 
administrators bonis non and with the will annexed fruitful 
litigation, entailing delay the settlement the estate 
and waste its assets. Where bank trust company named 
executor the statutory provisions under discussion will rarely in- 
voked, because the office executor not likely become vacant. 


§9. Temporary and Special Administrators. Courts, vested with 
jurisdiction over estates, have power, whenever justice demands it, 
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appoint person take charge the affairs the estate, known 
temporary special administrator. 

There are various under which the appointment 
temporary administrator necessary proper. For instance, ob- 
jections may made the appointment the person named 
executor will may objected that the will not entitled 
probate, because not properly executed, because there later 
will, because lack testamentary capacity, ete. may that 
persons interested the estate are certain that will has been left 
but are unable find it; the executor named the will may 
absent ill under the qualifying age. 

all these cases clear that there will delay the 
issuance letters. the meantime the assets the estate must 
preserved and the rights the parties protected. The appointment 
temporary special administrator the proper procedure. 

The appointment special.or temporary administrator regu- 
lated the statutes each state and general rule the selection 
the person act such confided the discretion 
the court. Not infrequently the person named executor will 
appointed temporary administrator, where appears that his interests 
not any way conflict with those the other persons interested 
estate. 

The powers special temporary administrators are usually 
definitely fixed statute. general their duties are collect and 
preserve the assets the estate and deliver them over the general 
representative when appointed. the absence statutory 
authorization they have authority pay debts the estate 
sell property provide for their payment. 

California case was said: ‘‘The appointment special 
administrator not intended bring about general administration 
the estate; his powers are limited section 1411 the Code 
Civil Procedure and, while they may, order the court, made 
embrace duties not strictly within the letter the statute, under 
the pressure necessity made appear, the appointment should not 
continue longer than reasonably necessary secure the appoint- 
ment administrator who would have all the powers given ex- 

Illinois temporary administrator known administrator 
charged with the duty collecting and preserving the estate until 
the will probated and administration granted. Callaghan’s 

Minnesota special administrator may appointed ‘‘whenever 
the appointment executor administrator necessarily de- 
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layed, for any reason the judge determines that neces- 
appeal allowed from the appointment such ad- 
ministrator. Mason’s Minn. Stat. (1927) 8778. 

Security-First National Bank Superior Court, Cal., 280 
Rep. 995, the Security-First National Bank Los Angeles was ap- 
pointed special administrator estate pending contest over the 
admission the decedent’s will probate. The court decided against 
the proponents the will and made order denying probate the 
will and appointing individual administrator. the court 
appointed the individual act special administrator and directed 
the bank deliver the assets the estate him. The bank objected 
the ground that its letters administration had never been re- 
voked and were, therefore, force and effect. was held that the 
appointment the new special administrator, effect, revoked the 
bank’s letters. 

question temporary administration was involved New 
York case decided few years ago. Watson’s Will, 205 
Supp. 380. 

here appeared that will passing estate worth some $9,000,- 
000 named two individuals executors and trust company trustee. 
situation arose which the parties agreed that temporary adminis- 
tration was necessary. The proponents asked that the executors 
appointed temporary administrators and suggested that third per- 
son appointed act with them. The contestants asked for the ap- 
pointment stranger. Other interested parties spoke for the ap- 
pointment one more trust companies. The Surrogate appointed 
two attorneys—‘‘two disinterested and suitable persons.’’ 

appeal was taken. The main objection was predicated upon 
the ground that, the will should eventually admitted probate, 
there would saving the estate some $200,000 temporary 
administrators’ fees the appointment these named the will 
executors. was also pointed out that there would saving, less 
amount, appointing the trust company designated the will 
trustee the residuary estate that the trust company was will- 
ing serve temporary administrator ‘‘for commissions much 
the estate not bequeathed under the will, trust, the said 
trust 

The appellate court, however, affirmed the Surrogate’s appoint- 
ment, saying: ‘‘Doubtless, the matter were open .to bids before the 
Surrogate for the right act temporary administrator this 
large estate, some the next kin would agree act for even less 
than the existing lowest bid, and, were open all trust com- 
panies bid, still further savings might effected. The Surrogate 
clearly had the power appoint stranger the proceeding and 
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upon the facts presented are the opinion that the Surrogate 
making the order appealed from, did not abuse the discretion vested 

The question commissions and compensation generally, which 
important one, will fully discussed subsequent sections. 

another New York case the widow Theodore Shonts ap- 
plied the Surrogate New York County for letters temporary 
administration her husband’s estate, alleging that about years 
before her husband had exhibited will her, but that diligent 
search had failed locate it. order granting letters her, upon 
filing bond the sum $474,000, was made November 1919. 
she subscribed the statutory oath and filed the bond required but 
letters were never actually issued. 

Two days after the making the order will dated July 30, 
1919, and naming Nicoll, Edward Berwind and the 
Guaranty Trust Company New York executors, was filed with 
petition for probate. the same time the Surrogate granted 
order requiring Mrs. Shonts show cause why the order granting 
temporary administration her should not annulled. Upon the 
return the order show cause the Surrogate revoked the previous 
order granting letters Mrs. Shonts and appointed the Guaranty 
Trust Company temporary administrator her stead. ‘‘It the 
interest all concerned,’’ said the Surrogate, ‘‘that the trust com- 
pany named executor Mr. Shonts’ will should named 
temporary administrator pending the contested probate proceeding, 
and named.’’ Matter Shonts, 109 Mise. Rep. (N. Y.) 276. 

his opinion the Surrogate also made the following further ob- 
servation: ‘‘It has been uniform practice, while here, nomi- 
nate for temporary administrators (who are really receivers this 
court) all probates the executors named the will, and 
this not possible, name trust company. The will 
Mr. Shonts, observe, names two gentlemen his executors and 
trust company good standing. The two gentlemen named virtually 
renounce. There not any good and sufficient reason advanced why 
the other executor, the trust company, solvent state corporation, 
should not named temporary administrator conformity with 
usual 

The appointment the trust company, after being reversed 
the Appellate Division, was eventually affirmed the Court Ap- 
peals. Shonts’ Will, 229 374, 128 Rep. 225. 
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Banking Decisions 
this department are published each month all the important decisions 


the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


INHERITANCE TAX PUBLIC SECURITIES 
OWNED NONRESIDENT 


Farmers’ Loan Trust Co. State Minnesota, United States Su- 
preme Court, Sup. Ct. Rep. 


Bonds and indebtedness, issued under the laws 
state are not subject inheritance transfer tax that 
state, where they are owned the resident another state and 
located such other state the time the owner’s death. 


Note: comment upon this decision will found 
earlier page. 


Proceeding between the Farmers’ Loan Trust Company, sole 
surviving executor the will Henry Taylor, deceased, and the 
state Minnesota, for the determination inheritance tax al- 
leged due the state. order which was the equivalent 
judgment adjudging that the state was entitled collect the tax 
was affirmed the Supreme Court the state Minnesota (176 
Minn. 634, 222 528), and the executor appeals. Reversed and 
remanded. 

Messrs. Cleon Headley and George Morgan, both St. Paul, 
Minn., for appellant. 

Youngquist, Washington, C., for appellee. 

McREYNOLDS, J.—Henry Taylor, while domiciled and residing 
New York, died testate, December 1925. had long owned and 
kept within that state negotiable bonds and certificates indebted- 
ness issued the state Minnesota and the cities Minneapolis 
and St. Paul, worth above $300,000. Some these were registered, 
others were payable bearer. None had any connection with business 
for the decedent Minnesota. All passed under his 

similar decisions see Banking Law Journal Digest (Third 
Edition) 1251. 
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will, which was probated New York. There also his estate was ad- 
ministered and tax exacted upon the testamentary transfer. 

Minnesota assessed inheritance tax upon the same transfer. 
Her Supreme Court approved this and upheld the validity the au- 
thorizing statute. The executor—appellant—claims that, construed 
and applied, that enactment conflicts with the Fourteenth Amendment. 

When this case first came before the Supreme Court Minnesota, 
held negotiable public obligations were something more than mere 
evidences debt and, like tangibles, taxable only the place where 
found, regardless the owner’s domicile. accordingly denied the 
power that state tax the testamentary transfer. After Blodgett 
hearing, considering that cause along with Blackstone Miller, 188 
189, Ct. 277, Ed. 439, felt obliged treat the 
bonds and certificates like ordinary choses action and uphold 
the assessment. 

Registration certain the bonds regard immaterial 
did the court below. Counsel not maintain 
otherwise. 

Under Blodgett Silberman the obligations here involyed were 
rightly regarded ordinary choses action. The maxim mobilia 
sequuntur personam (movables follow the person) applied and gave 
them situs for taxation New York—the owner’s domicile. The 
testamentary transfer was properly taxed there. This not con- 
troverted. 

But said the obligations were debts Minnesota and her cor- 
porations, subject her control; that her laws gave them validity, 
protected them, and provided means for enforcing payment. Ac- 
counsel argue that they had situs for taxation purposes 
that state and maintain the validity challenged assessment. 

Blackstone Miller, supra, and certain approving opinions, lend 
support the doctrine that ordinarily choses action are subject 
taxation both the debtor’s domicile and the domicile the 
ereditor; that two states may tax different and more less in- 
consistent principles the same testamentary transfer such property 
without conflict with the Fourteenth Amendment. The inevitable 
tendeney that view disturb good relations among the states 
and produce the kind discontent expected subside after estab- 
lishment the Union. The Federalist, No. VII. The practical effect 
has been bad; perhaps two-thirds the states have endeavored 
avoid the evil resort reciprocal exemption laws. has been 
stoutly assailed principle. Having reconsidered the supporting 
arguments the light our more recent opinions, are compelled 
declare untenable. Blackstone Miller longer can regarded 
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correct exposition existing law; dnd prevent misunderstand- 
ing definitely overruled. 

Four different views concerning the situs for taxation negotiable 
obligations have been advanced. One fixes this the domicile 
the owner; another the debtor’s domicile; third the place 
where the instruments are present; and the fourth 
within the jurisdiction where the owner has caused them become 
integral parts localized business. each state can adopt any 
one these and tax accordingly, obviously, the same bonds may 
declared present for taxation two, three, four places the 
same moment. Such startling possibility suggests wrong premise. 

this court the presently approved doctrine that state may 
tax anything not within her jurisdiction without violating the Four- 
teenth Amendment. State Tax Foreign-Held Bonds, Wall. 300, 
Ed. 179; Union Refrig. Transit Co. Kentucky, 199 
194, Ct. 36, 39, Ed. 150, Ann. Cas. 493; Safe Deposit 
Trust Co. Virginia (November 25, 1929) 280 Ct. 
59, Ed. Also state can tax the testamentary transfer 
property wholly beyond her power, Rhode Island Trust Co. Dough- 
impose death duties reckoned upon the value tangibles permanently 
located outside her limits. Frick Pennsylvania, 268 473, 
Ct. 603, Ed. 1058, 316. These principles became 
definitely settled subsequent Blackstone Miller and are out 
harmony with the reasoning advanced support the conclusion there 
announced. 

this time cannot assumed that tangible chattels perma- 
nently located within another state may treated part the uni- 
versal succession and taken into account when estimating the succession 
tax laid the decedent’s domicile. Frick Pennsylvania the 
contrary. 

Nor permissible broadly say that, notwithstanding the 
Fourteenth Amendment, two states have power tax the same per- 
sonalty different and inconsistent principles that state always 
may tax according the fiction that successions after death mobilia 
sequuntur personam and domicile govern the whole. Union Refrig. 
Transit Co. Kentucky, supra; Rhode Island Trust Co. Doughton, 
supra; and Safe Deposit Trust Co. Virginia, supra, stand op- 
position. 

Southern Co. Kentucky, 222 63, Ct. 13, 
Ed. 96, plainly enough that the right one state tax 
may depend somewhat upon the power another do. And Coe 
Errol, 116 517, 524, Ct. 475, 477, Ed. 715, though 
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frequently cited support the general affirmation that nothing the 
Fourteenth Amendment prohibits double taxation, does not far. 
affirmed the rather obvious proposition that the mere fact taxa- 
tion tangibles one state not enough exclude the right 
another tax them. 


the owner personal property within state resides an- 
other state, which taxes him for that property part his general 
estate attached his person, this action the latter state does not 
the least affect the right the state which the property 
situated tax also. The fact, therefore, that the owners 
the logs question were taxed for their value Maine part 
their general stock trade, such fact were proved, could have 
influence the decision the case, and may laid out 


Maine undertook tax logs permanently located another 
state, she transcended her legitimate powers. Union Refrig. Transit 
Co. Kentucky, supra. course, such action could not affect New 
Hampshire’s rights respect property localized within her limits. 

While debts have actual territorial situs, have ruled that 
state may properly apply the rule mobilia sequuntur personam and 
treat them localized the domicile for taxation pur- 
poses. Tangibles with permanent situs therein, and their testamentary 
transfer, may taxed only the state where they are found. And, 
think, the general reasons declared sufficient inhibit taxation 
them two states apply under present circumstances with less 
force intangibles with taxable situs imposed due application 
the legal fiction. Primitive conditions have passed; business now 
transacted national scale. very large part the country’s 
wealth invested negotiable securities whose protection against 
discrimination, unjust and oppressive taxation, matter the great- 
est moment. Twenty-four years ago Union Refrig. Transit Co. 
Kentucky, supra, declared: ‘‘In view the enormous increase such 
property [tangible personalty] since the introduction railways and 
the growth manufactures, the tendency has been recent years 
treat having situs its own for the purpose taxation, 
and correlatively exempt the domicile the owner.’’ And, 
certainly, existing conditions less imperatively demand protection 
choses action against multiplied taxation whether following mis- 
application some legal fiction theories concerning the 
sovereign’s right exact contributions. For many years the trend 
decisions here has been that direction. 

Taxation intensely practical matter, and laws respect 
should construed and applied with view avoiding, far 
possible, unjust and oppressive consequences. have determined 
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that general intangibles may properly taxed the domicile 
their owner, and can find sufficient reason for saying that they 
are not entitled enjoy immunity against taxation more than 
one place similar that accorded tangibles. The difference between 
the two things, although obvious enough, seems insufficient justify 
the harsh and oppressive discrimination against intangibles contended 
for behalf Minnesota. 

Cleveland, Painesville Ashtabula Railroad Co. Pennsylvania— 
Tax Foreign-Held Bonds Case’’—15 Wall. 300, 320, 
Ed. 179, held that the state was without power tax the 
owner bonds domestic railroad corporation made and payable 
outside her limits when issued and held citizens and residents 
another state. Through Mr. Justice Field the court there said: 


debts owing corporations, like debts owing individuals, 
are not property the debtors any sense; they are obligations 
the debtors, and only possess value the hands the With 
them they are property, and their hands they may taxed. 
eall debts property the debtors, simply misuse terms. All 
the property there can the nature things, debts cor- 
porations, belong the creditors, whom they are payable, and 
follows their domicile, wherever that may be. Their debts can have 
locality separate from the parties whom they are due. This 
principle might stated many different ways, and supported 
citations numerous adjudications, but number authorities and 
forms expression could add anything its obvious truth, which 
recognized upon its simple 


the situs the bonds for taxation had been the debtor’s 
domicile—Pennsylvania—the challenged effort tax could not have 
interfered unduly with the debtor’s contract pay interest. 

New Orleans Stemple, 175 309, Ct. 110, Ed. 
Ed. 701; Liverpool, Ins. Co. Board Assessors for the Parish 
903, recognize the principle that choses action may acquire situs 
for taxation other than the domicile their owner, they have 
become integral parts some local business. The present record gives 
for inquire whether such securities can taxed 
second time the owner’s domicile. 

The bonds and certificates the decedent had acquired permanent 
situs for taxation New York; their testamentary transfer was prop- 
erly taxable there, but not Minnesota. 

The judgment appealed from must reversed. The cause will 
remanded for further proceedings not inconsistent with this opinion. 
Reversed. 
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CHECK PAYMENT DEBT 


Rock Island Plow Company Perry, Springfield, Mo., Court 
Appeals, Rep. (2d) 956 


Where the payee check sends direct the drawee bank 
and the latter marks the check paid and charges the drawer’s 
account, but fails before remitting, the debt not paid. The 
drawer the check still remains liable the payee. The fact 
that the check was sent direct the drawee and not presented 
for payment over the counter immaterial. 

Note: other jurisdictions has been decided that, the 
holder check sends the bank which drawn, in- 
stead having presented over the counter, the holder makes 
the bank his agent the transaction; and the bank marks the 
check paid and charges the amount the drawer’s account, both 
the check and the debt for which was given will regarded 
paid even though the bank fails remit and enters upon its books 
credit the holder the check. 


Action the Rock Island Plow Company against Perry. 
Judgment for defendant, and plaintiff appeals. Reversed, and re- 
manded. 

Shelley Stiles and Sam Corbett, both Caruthersville, for 
appellant. 

Sharp Baynes, New Madrid, for respondent. 


COX, for debt for goods sold and delivered. De- 
fense payment; judgment for defendant, and plaintiff appealed. 

The facts are admitted, and the only question here whether 
upon these facts the debt was paid. The account was admitted 
defendant correct, and his plea payment rested upon the 
following facts learned from the abstract record and statements 
briefs counsel not shown the record: The defendant sent plain- 
tiff check mail May 28, 1927, for $213.28, the amount the 
bill after allowing certain discounts for prompt payment. 
received this check its place business Rock Island the 
state Illinois May 31, 1927. The plaintiff the same day 
deposited the State Bank Rock Island, Rock Island, 
which bank carried account depositor and received credit 
therefor. The check was drawn the Bank Cannalou, Cannalou, 
Mo. The Bank Rock Island promptly mailed this check direct 
the Bank Cannalou which was drawn for payment and re- 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) §1026. 
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mittance. Counsel agree their printed statement that the Bank 
Cannalou received the check through the mail June 1927, 
and the same day marked the check paid and charged the 
account defendant, the drawer the check, though this fact does 
not appear the abstract record. The Bank Cannalou did not 
remit the bank Rock Island, Ill. The Bank Cannalou closed 
its doors June 1927, without having made any remittance upon 
this check. After this bank failed, the Bank Rock Island notified 
plaintiff that the check had not been paid and required plaintiff 
repay the amount the check. Plaintiff fhen sued defendant 
for the debt which the check was given pay. 

certain that the mere delivery the check plaintiff 
defendant did not pay the debt. The defendant continued owe 
the plaintiff until the check should collected plaintiff, and 
plaintiff used due diligence collect the check and failed, the debt 
was not paid. Johnson-Brinkman Co. Central Bank, 116 Mo. 558, 
570, 813, Am. St. Rep. 615; Coffman Fleming, 301 Mo. 
313, 319, 256 731; Lewis MeMahon Co., 307 Mo. 552, 566, 
271 779; Maxwell Dunham (K. Ct. App.) 297 
94, 97. 

some these cases said that check not payment until 
the holder receives the money it, while others used the language 
Coffman Fleming, supra, page 319 301 Mo., 256 732, 
that, ‘‘In one sense the holder the check becomes the agent the 
drawer collect the money agree with that statement. 
this the plaintiff was the agent defendant collect the 
money the check which defendant delivered it. accepting 
the check the plaintiff owed defendant the duty present the 
bank for payment within reasonable time, and that was the only 
duty the plaintiff assumed relation the check. Counsel both 
sides concede their printed statement the case that the check 
was forwarded for collection through the usual channel. doing 
that, plaintiff discharged its full duty relative the check and did 
nothing that could release defendant from his liability pay the 
debt for which the check was given. between the drawer and 
the holder the check, the check merely order the bank 
pay the holder the amount the check when presented for pay- 
ment. The bank which drawn owes this duty the drawer 
the check, for that what contracted with the drawer 
when deposited the money the bank. Suppose that, instead 
the check being mailed the bank which was drawn, the plain- 
tiff had indorsed and sent back defendant and asked him 
present person, and defendant had presented the check person 
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the bank for payment and the bank officials had marked the check 
paid and charged the amount against the defendant’s deposit, 
but then neglected refused pay the money defendant and had 
closed its doors without paying the money defendant, certainly 
not then said that this check was paid plaintiff. 
cannot conceive how, the absence delay, can make any differ- 
ence what manner what person the check presented for 
payment. The check was presented and not paid anybody. The 
mere fact marking the check paid and charging against the 
account defendant without paying out cent crediting the 
account the party presenting the check any way cannot pay- 
ment fact. If, when the bank failed, the finance commissioner 
had attempted balance the bank’s books, would have found the 
bank long cash the amount this check because the books would 
show that the bank had paid this check with cash when had not 
been paid any way all, This conduct the part the bank 
was breach duty its part. Who must suffer reason 
that breach duty, and who had the right the bank account 
for its breach duty? the party whom the bank 
owed the duty pay the check. The only party with whom the 
bank had any contractual relation was the depositor, this case the 
defendant. The holder the check had contractual relation with 
the bank. could not enforce payment against the bank suit 
otherwise until the bank had accepted the check and agreed pay 
it. Dickinson Coates, Mo. 250, Am. St. Rep. 228. 
may that the plaintiff had been notified the Bank Cannalou 
that the check had been accepted and agreed pay and plaintiff 
had seen fit so, the bank could have been held liable plaintiff 
upon the check after marked paid and charged defendant, 
and when the bank failed, plaintiff possibly could have had the claim 
allowed preference but not understand that plaintiff was 
compelled pursue that course. not understand that de- 
fendant’s debt plaintiff could paid this check until plaintiff 
received the cash upon until should elect proceed against 
the bank and doing release defendant. The debt defendant 
plaintiff would remain until plaintiff was paid had its con- 
obligated itself look the bank and release defendant. This 
did not do. The evidence does not show that plaintiff its bank 
had knowledge that the bank had accepted the check and charged 
defendant’s account, and course plaintiff could not elect 
proceed against the bank until knew that fact and, view the 
law, could not have been compelled release defendant and look 
only the bank had had such knowledge. 

There are cases other jurisdictions which hold that the holder 
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the check who sends mail to.the bank which drawn 
for payment, instead sending messenger, makes the bank his 
agent collect from itself the amount the check, and the bank 
marks the check paid and charges the amount the account 
the drawer, both the check and the debt which the check was given 
pay are paid even though the bank remits one and enters 
its books the holder the check. Our Supreme Court, 
the case Coffman Fleming, supra, quotes with approval from 
the case National Bank Ry. Co., Minn. 224, 342, 
560, Am. St. Rep. 566, follows: ‘‘Where pay- 
ment made check drawn debtor his bank, this merely 
mode making cash payment, and not giving accepting 
security. Such payment only conditional, means obtaining 
the money. one sense the holder the check becomes the agent 
the drawer collect the money it; and dishonored 
there accord and This followed language 
its own follows: ‘‘Accepting check not agreement that 
itself payment the money named then quotes 
from Johnson-Brinkman Co. Bank, 116 Mo. 558, 570, 
Am. St. Rep. 615, follows: ‘‘A check bank not payment, 
unless express contract received, and only payment when 
the money received the giving check instead 
the money only means obtaining the money, held that 
and the holder the check presents for payment within 
reasonable time and thereby discharges his whole duty relative 
the check and not paid, the entries made the bank’s books 
which has knowledge and which does not consent 
under any principle law right known us, affect him. 

the request defendant the court gave the jury the follow- 
ing instruction: ‘‘You are instructed that you find and believe 
from the evidence that the check introduced evidence was charged 
the account defendant before the bank was closed, then your 
verdict shall for the defendant.’’ This instruction was error. 
When check third party presented for payment, the bank 
pay merely making entry its books showing pay- 
ment. must pay somebody before authorized make any 
entry its books showing payment. Books are kept for the purpose 
recording what has been done, and nothing has been done, 
entry the book showing that something has been. done false 
entry and not authorized. Since the Bank Cannalou did nothing 
pay this check, had authority mark the check paid 
charge the amount defendant its books. must there- 
fore reach the same conclusion this should 
reach the bank had merely laid the check aside without marking 
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paid and had made entry its books all. Laying this un- 
authorized entry aside, the case rests upon the mere fact the de- 
livery the check plaintiff and its presentment the bank for 
payment and the failure the bank pay it. those facts, the 
instruction above was error and the defense payment was not 
sustained the evidence. 

The judgment will reversed, and the cause remanded. 


SURETY COMPANY’S RIGHTS AGAINST BANK 
PAYING FORGED CHECK LOSS 


National Surety Co. Bankers’ Trust Co., Supreme Court Iowa, 
228 Rep. 635. 


Where surety company issues policy indemnifying the in- 
sured against loss through the dishonesty, forgery, em- 
ployee, pays loss occasioned the employee’s forging indorse- 
ments checks payable the insured and takes assignment 
the insured’s claim against the bank the checks, the 
the bank. 


Action law commenced plaintiff surety company as- 
signee certain cause action originally held the Des Moines 
Life Annuity Company against the Bankers’ Trust Company, ap- 
pellee. The defendant trust company demurred the amended and 
substituted petition the ground that does not entitle plaintiff 
the relief demanded, any relief. The demurrer was sustained 
generally, whereupon the plaintiff filed amendment its amended 
and substituted petition. The defendant then filed motion strike 
and for judgment. The court sustained said motion, and thereupon 
the plaintiff (appellant) elected stand its amended and sub- 
stituted petition amended. The trial court, conformity the 
ruling the demurrer, dismissed the amended and substituted peti- 
tion, and judgment was rendered against the plaintiff for costs. Plain- 
tiff appeals. Reversed. 

Dunshee, Des Moines, for appellant. 

Sargent, Gamble Read, Des Moines, for appellee. 

GRAFF, J.—One question only presented this appeal. 
Does the amended and substituted petition amended state cause 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Fdition) 558. 
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action? The answer must found the well-pleaded averments 
the petition. 

first alleged that the plaintiff, National Surety Company, 
about the day July, 1921, made and entered into certain 
contract bond writing with the Des Moines Life Annuity Com- 
pany, copy which bond was attached the petition and marked 
A.’’ This fidelity bond imsured the Des Moines Life 
Annuity Company Des Moines, employer, against such 
pecuniary loss, which the employer may sustain, money other 
personal property (including that for which the employer respon- 
sible) acts fraud, dishonesty, forgery, theft, embezzlement, 
wrongful abstraction, willful misapplication funds 
through connivance with others, any employee named the 
schedule attached and made part said bond. further 
alleged that this contract bond was duly delivered and went into 
full and effect. further alleged that the said life and 
annuity company, during the period while said bond was full force 
and effect, did sustain losses ‘‘through the fraud, dishonesty, forgery, 
theft, embezzlement and wrongful abstraction committed 
Dunagan, its chief clerk, who was covered the terms said 
contract, for which the National Surety Company became liable.’’ 
further alleged that the said National Surety Company did, 
the 11th day January, 1928, demand said Des Moines Life 
Annuity Company, pay the said life and annuity company set- 
tlement its liability for said loss, through the forgery said Duna- 
gan, under and virtue the terms said contract, the sum 
$2,500, being its maximum liability under said bond; that the said 
losses consisted bank drafts which reached the office the said Des 
Moines Life Annuity Company, and were its property, and were 
taken said Dunagan from its files and cashed the Bank- 
ers’ Trust Company. further alleged that the said annuity com- 
pany did sell and assign all its rights plaintiff agreement 
writing words and figures following, wit: 

consideration the payment Des Moines Life Annuity 
Company National Surety Company the sum Twenty-five 
Hundred Dollars ($2,500.00) said Des Moines Life Annuity Com- 
pany hereby assigns said National Surety Company all its right, 
title and interest and the following cashier’s checks and drafts, 
same being among the various items set the claim said Des 
Moines Life Annuity Company against said Surety Com- 
pany dated January 11, 1928, under fidelity bond issued said Na- 


tional Surety Company said Des Moines Life Annuity Company 
William 


There also set out the petition list the drafts, giving the 
numbers thereof respectively, the names the drawer banks respec- 


i 


THE BANKING LAW JOURNAL 369 


tively, respective dates thereon, the names the drawee bank respec- 
tively, and the amount each said drafts. further alleged 
separate counts 18) that each said drafts respectively, came 
into the hands the said Dunagan, the chief clerk the 
said annuity company, and that each said drafts was abstracted 
from the funds said company, and that the indorsement each 
the drafts set out said list was forged Dunagan, and that the 
defendant Bankers’ Trust Company, through the wrongful act the 
said Dunagan, obtained possession each said drafts, and there- 
upon collected and received the proceeds the same and appropriated 
the same its own use, thereby damaging the said Des Moines Life 
Annuity Company the amounts said drafts respectively, 
the aggregate sum the total said drafts, and that there now 
due and owing plaintiff surety company from defendant Bankers’ 
Trust Company the full amount each draft received the de- 
fendant, with per cent. interest from the date said sum money 
was received the defendant Bankers’ Trust Company. 

The defendant Bankers’ Trust Company filed demurrer the 
amended and substituted petition the primary ground that said 
petition does not entitle the plaintiff the relief demanded, 
any relief, for the specific reason that the face said petition 
the sum $2,500 was paid the plaintiff the Des Moines Life 
Annuity Company fulfillment direct, actual, primary liability 
plaintiff said annuity company, and that, reason thereof, 
plaintiff did not become subrogated any claim rights against 
this defendant, and because, under the facts and circumstances pleaded, 
the purported assignment the right, title, and interest said an- 
nuity company and the drafts mentioned said petition did not 
vest the plaintiff, matter law, any such right action 
pleaded. 

This demurrer was sustained, and, after due exception, the plaintiff 
filed amendment its amended and substituted petition, wherein 
averred that the assignment question was intended cover 
and assign, not only the instruments described and referred said 


assignment, but also all causes action belonging the assignor 


arising growing out said instruments, and especially assignor’s 
right action against the Bankers’ Trust Company account 
its wrongful payment said written instruments, and that such was 
the understanding and between the officers the said annuity 
company and the plaintiff. 

The defendant trust company then filed motion strike and 
for judgment, the ground that the matters alleged the amend- 
ment, even true, are irrevelant and redundant, and such un- 
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derstanding was not binding upon this defendant, and any evidence 
establish such understanding would incompetent. 

Thereupon the court sustained the said motion for judgment and 
entered record judgment dismissal the cause and taxed the 
costs the plaintiff. 

But one question presented for decision. Should the demurrer 
have been sustained? the outset, may noticed that the theory 
doctrine subrogation not involved the instant case. are 
privileged take the appellant surety company its word, since 
frankly concedes that the ‘‘subrogation equities the National 
Surety Company not extend beyond the right sue the default- 
ing employee are not concerned here with any 
remedy the bank had against the emblezzler and forger, Dunagan. 
may also conceded that the claim the appellee bank that the 
obligation the surety company was direct, actual, primary liability. 
This action predicated assignment. may well first 
inquire what remedies, not inconsistent, the DesMoines 
Life Annuity Company had upon its discovery Dunagan’s 
peculations from the treasury his employer. The annuity company 
have commenced action against Dunagan recover the 
value whatever personal property had wrongfully appropriated 
from the treasury the said annuity company, his employer, but 
was not legally bound so. did not exercise this right. Fur- 
thermore, the annuity company had action against the defendant, 
Bankers’ Trust Company, for the paying the forged instruments 
question the amount paid. The title this paper did 
not pass the bank. The payee annuity company never ratified 
affirmed the act. Did this right action terminate and become ex- 
tinguished when the plaintiff surety company voluntarily paid the 
insured annuity company the sum $2,500, the maximum liability? 
obvious that without assignment (excluding the theory 
subrogation appellant’s concession) the surety company could not 
sue the Bankers’ Trust Company, for the reason that there was 
privity existing between the surety company and the bank. The 
Bankers’ Trust Company was entire stranger the contract be- 
tween the annuity company and the surety company. The fidelity 
bond contract was one indemnity, and payment the indemnity 
was not payment the bank’s liability the annuity company. 
The plaintiff surety company did not pay the bank’s liability, and 
did not, impliedly otherwise, intend so. brief, the surety 
discharging its contract obligation with the annuity com- 
pany, was not thinking terms the liability the Bankers’ Trust 
Company the annuity The surety company did not dis- 
pute its liability under the contract, but paid it, and the clear in- 


THE BANKING LAW JOURNAL 371 


tendment the assignment was assign right action then ex- 
isting the annuity company against the Bankers’ Trust Company. 
The defendant bank did pay forged instruments and received the 
proceeds which legally belonged the annuity company. The bank 
did not secure title the instruments that were paid it. The pay- 
ment was due another. The act the forger, Dunagan, passed 
title the defendant bank the written instruments forged. 
The bank was under obligation pay these instruments, and 
did its peril. Section 9483, Code 1927, provides: 


signature forged made without the authority of. 


the person whose signature purports be, wholly inoperative, 
and right retain the instrument, give discharge therefor, 
payment thereof against any party thereto, 
acquired through under such signature, unless the party against 
whom sought enforce such right precluded from setting 
the forgery want 


This provision makes the forged signature inoperative, and the 
inhibition precludes recovery the instrument against any person 
where the right recovery predicated such inoperative signa- 
ture. apparent from the petition that the defendant bank 
secured its apparent title through forged indorsements. Clearly 
cause action existed the annuity company against the defendant 
bank, and the liability the latter did continue after the payment 
the indemnity the insured annuity company. This not 
case involving double payment. The right the proceeds, arising 
from the liability the bank, any, the annuity company, was 
simply matter adjusted between the parties the indemnity 
contract. They did adjust the assignment question, and 
the reference therein ‘‘cashier’s checks and drafts’’ merely de- 
The thing assigned was cause action for money had 
and received, for conversion the election the annuity com- 
pany. The annuity company continued own the drafts and con- 
tinued all its cause action thereon, whether tort 
ratification for money had and received. The bank had liability 
the annuity company, and the assignment simply gave the surety 
company the right such action which the annuity com- 
pany had that time against the defendant bank. are not 
here concerned with any right remedy which the defendant bank 
may have against any person, natural 

quite analogous case, both principle and facts, Grubnau 
al. Centennial Nat. Bank, 279 Pa. 501, 124 142, 143 (1924). 
that case the action was commenced Henry Grubnau and 
others, who were doing business under the trade-name Grubnau 
Bros., against the defendant Centennial National Bank, which had 
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cashed forged check for $4,000 through the forgery employee 
Grubnau Bros. The Aetna Casualty Surety Company had 
issued its fidelity bond Grubnau Bros. the sum $5,000 in- 
sure the firm against loss arising from the misconduct its em- 
ployees. Claim was made against the surety company for the loss 
embezzlement one its employees. The surety company paid 
its maximum liability the indemnity contract and turn took 
assignment Grubnau Bros.’ claim against the defendant bank, 
and sued use plaintiff behalf the surety company. 
the case bar, the Des Moines Life Annuity Company, had 
desired, could have commenced the action its own name behalf 
the plaintiff surety company. The Pennsylvania decision referred 
above establishes this proposition beyond cavil. Note the language 
the opinion: ‘‘Grubnau’s legal status was not that the holder 
claim against two indemnitors, where payment damages 
the one may offset suit against the other. The remedies 
surely, considered the same right. The insurance was 
not ease the bank’s mistake. would novel proposition 
hold that insurance contract could reach out indemnify 
stranger, way party the insurance, whose wrongful act 
the insurance company pay loss the insured which 
would not have but for the wrongful act. Such protection 
would given without cost contractual relation, merely because 
the person wronged chooses collect from the insurance company 
first, rather than the bank which afterwards disputed the claim 
this and other grounds connected with the forged check. The 
use plaintiff, the insurance company, now suing assignment 
that debt right the legal plaintiff collect from the bank 
its deposit. While ordinarily double recovery for the same loss 
should not permitted (and here not), the claim under which 
such rule enforced must the same right—so interrelated that 
recovery from the one effects hardship the other which would 
not occur except for the recovery. Indeed, far the bank 
hinder Grubnau from following both remedies, regardless 
supposed inconsistency demand. Had the insurance company 
permitted plaintiff use both remedies, assuredly the bank could 
not have complained. Instead sending the parties court 
establish loss, [surety company] took over what might have 
been debatable claim through purchase and assignment. The 
rights are not inconsistent, that they are the same quality 
cover the same 

hold, therefore, that the annuity company had something 
assign. did assign, and consequently, the plaintiff surety com- 
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pany had cause action against the defendant Bankers’ Trust 
company. The demurrer amended and substituted 
petition, amended, should have been overruled. 

Reversed. 


RIGHT COMMISSIONS BOTH EXECUTOR 
AND TRUSTEE 


Matter Public National Bank Trust Company New York 
(Nathan Abrahams, decedent), Surrogate’s Court, 
Brooklyn, Y., April 10, 1930 


Where the same bank named executor and trustee 
will, will entitled full commissions each the 
duties performed executor are, under the terms the 
will, entirely separate and distinct from the duties performed 
trustee. 


WINGATE, S.—Matter Public National Bank Trust Co., 
Y., (Nathan Abrahams, dec’d). The case bar presents 
the perennially controversial question whether testamentary 
representative entitled receive double commissions, 
both executor and trustee, whether the terms 
the will construed the light the determining decisions 
the topic, limit him single compensation his executorial 
capacity. The statement the legal principles governing this 
branch the law extremely simple, but the application these 
rules has been never-ceasing source controversy and litigation. 
The leading the topic are Johnson Lawrence (95 Y., 
154), decided the Court Appeals February 26, 1884, and 
Laytin Davidson (95 Y., 263), which the opinion was 
handed down the following March 11. the latter case double 
commissions were allowed, while the former denies them. These 
determinations were reviewed and explained Potter 
(126 Y., 285), which the court says page 289: 


cases agree the rule that double commissions the 
same persons, first the character executors and then that 
trustees, are awarded only when the will contemplates several 
and separable action each not the same but different 
stages administration, and that they are not allowed where 


similar decisions see Banking Law Journal Digest (Third 
Edition) 383. 
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the will makes such separation, but blends the two duties and 
commingles them without severance. the ordinary duties 
executor may added the performance trust such 
manner that the two functions run together. the duty 
executor such pay legatee the amount the legacy 
the manner and the time provided the testator, and does 
‘not change that duty that the payment the principal postponed 
and the income made payable annually the meantime. trust 
duty may thus imposed upon executor which thereby becomes 
and made function his office. will must further than 
that admit double commissions, and must clearly and definitely 
indicate intention the testator end the executor’s duty 
some point time, and require him thereupon (p. 290) 
constitute and set one more several trusts, held and 
managed such for the interest the beneficiary.’’ 


The opinion Johnson Lawrence (95 Y., 154), commented 
upon, contains the following further illuminating statements 
page 161: entitle the same persons commissions 
executors and trustees, the will must provide, either express 
terms fair intendment, for the separation the two functions 
and duties, one duty precede the other and performed before 
the latter begun, substantially performed; and must not 
provide for the co-existence, continuously and from the beginning, 
the two functions and duties; and that where the will does 
provide for the separate and successive duties, that trustee must 
actually entered upon and its performance begun, either real 
severance the trust fund from the general assets, judicial 
decree which wholly the executor and leaves him acting 
and liable only trustee.’ 

the foregoing statement basic should added 
certain excerpts from the opinion the Appellate Division for the 
First Department Matter Union Trust Company (70 App. Div., 
9), where the court says: ‘‘To determine what capacity 
one acts, important keep view what ordinarily are the 
duties executor. They are similar those which the 
event intestacy would devolve upon administrator. That 
say, either capacity, the duties are administer upon the estate 
collecting and reducing possession the assets the estate, and, 
after paying debts, have the balance hand for distribution. 
only this point that distinction arises, which that executor 
makes distribution under the will and administrator under the 
(See also Drake Price, Y., 430, 431.) 

These statements embrace all the principles applicable 
the question and the many other cases the reports represent 
merely applications these principles the varying phraseology 
the wills under consideration and the pertinent surrounding facts 
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the cases decided. Since the only difficulty connected with the 
entire subject the application the rules thus clearly enunci- 
ated, should prove advantage seeking concrete rules 
action review briefly few the leading decisions involving the 
question. 

Johnson Lawrence (95 154) the will directed: 
payment debts; 2d, that the executors should continue testator’s 
business during the lives testator’s wife and daughter and that 
the profits beyond certain fixed sums paid them, should 
added the ‘‘working capital’’ the estate. the death 
the wife and daughter, was directed that the business closed 
and the estate divided among his children. was held that the 
executors acted throughout, and that only single commissions were 
payable. The will Layton Davidson (95 Y., 263) directed 
payment debts and certain specific legacies, the construction 
burial vault, and the division the residue into five equal parts, the 
income each payable one testator’s children for life with re- 
mainder his issue. Double commissions were held allowable. 
Matter Accounting Mason (98 Y., 527) presented testa- 
mentary directions, for payment debts; 2d, erection four 
trusts with varying principal sums, payment income made 
life tenants and varying directions for payment principal; 
payment the residue the estate named The 
holding allowed not only commissions the entire estate ex- 
ecutors, but also commissions trustees the several trust funds, 
designated ‘‘2nd’’ (supra). The testamentary directions Matter 
Willets (112 Y., 289) set thirteen separate annuities, 
directing that sufficient fund set aside for their maintenance 
and directing that any unappropriated income paid testator’s 
grandchildren per capita. residue the estate was then 
bequeathed the executors trust convert into cash and 
divide into many shares testator left surviving grandchildren. 
The income from each such share was paid the particular 
grandchild with remainder his issue. Double commissions were 
allowed. The plan envisaged the will under review Matter 
Crawford (113 Y., 560) was similar, the direction being pay 
debts, and then divide the remainder the estate into thirty- 
two equal parts, five held for one daughter, eight for second, 
and nineteen for third, with the incomes payable them respectively 
for life, with remainders over. Commissions both the executorial 
capacity and trustees were allowed. McAlpine Potter (126 
Y., 285) directed payment debts, $200 legacy named 
beneficiary, and the holding the balance trust for the lives 
two named individuals, during which period one-sixth the income 


376 THE BANKING LAW JOURNAL 


was paid each six individuals. the death all six 
such distributees, the survivor the two limiting lives, the 
principal was distributed the manner directed. Only single 
commissions were permitted. Similar facts and identical deter- 
mination are disclosed Matter Slocum (169 Y., 153) where 
the entire estate was given trustees convert, pay debts, 
and invest, and then pay two-thirds the income the widow 
and one-third for the benefit the son’s family, with final payment 
over their respective deaths. the other hand, Matter John- 
son (170 Y., 189) allowed double commissions where the will 
erected one trust $20,000, another $50,000, and directed that 
the residue used create three additional, separate trusts. 

variation the usual facts was presented Baldwin 
(190 Y., 99). There, after certain specific bequests, testator gave 
daughter $5,000 ‘‘to paid immediately after decease en- 
able her meet necessary expenses incurred before the payment 
her the income estate hereinafter then 
gave two small annuities brother and sister and the residue 
trust for the daughter, with remainders over her death. The 
court determining that the will distinguished the duties 
executor and trustee make double commissions proper, laid 
stress the phraseology the $5,000 gift the daughter, 
showing intention that the duties executor and trustee should 
not coexistent and that the latter were begin only after the 
completion the former. The principle estoppel applied 
Matter Martin (196 Y., 415) which held that although 
the terms the will were such would ordinarily preclude double 
yet they would confirmed against consenting 
parties where decree for their allowance had been entered. 

The will the much discussed but frequently sadly misunderstood 
determination Matter Ziegler (218 Y., 544) established: 
First, six annuities $2,400 each; second, gave specific personal 
property the widow; third, bequeathed her $50,000 annuity 
and made provision for payment certain her living expenses; 
fourth, directed that these provisions should lieu dower, and 
then gave the entire residue outright the son subject the sus- 
pensary conditions therein particularly enumerated, which were that 
should receive maintenance until attained his majority and the 
full income thereafter, with payments one-fourth the principal 
him attaining each the ages twenty-five, thirty, thirty-five 
and forty years. Double commissions were disallowed. Matter 
Clinton (12 App. Div., 132) and Matter Hogeboom (219 App. 
Div., 131) presented substantially similar facts. both, the testa- 
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trix, after directing payment debts, gave the entire residue 
trust for her husband for life with power invade principal, 
with absolute gifts over his death. both cases single commis- 
sions only were allowed. The facts and result Matter Hogarty 
(62 App. Div., 79) were all material aspects identical with 
Alpine Potter and Matter Slocum (supra), that after 
direction pay debts, and $200 bequest, testator gave his 
entire estate trust pay half the income each two sisters 
for life, with remainders over. was held that only single com- 
mission was payable. Similarly, Matter Blun (176 App. 
189) resembled factual showings and result Laytin Davidson, 
Matter Accounting Mason, Matter Willets and Matter 
Crawford, division the residue into distinct, separate parts being 
directed and double commissions being allowed. Matter Union 
Trust Company (70 App. Div., 5), while unquestionably sound 
its result allowance double commissions, the authority 
Matter Martin (196 Y., 415) doubtful validity other 
respects the case, being indistinguishable its factual showing 
from McAlpine Potter, Matter Slocum, Matter Clinton and 
Matter Hogeboom. this case after direction for payment 
funeral expenses, the entire estate was given trust for pay- 
ment income sister for the support her children, with 
direction for payment portions the principal the children 
attaining their respective majorities. appeared that decree 
had actually been entered purporting settle the accounts the 
executors and directing payment themselves trustees. Whereas, 
therefore, the result double commissions appears, the wording 
the will, out line with the earlier determination the same 
Matter Clinton, well the other noted decisions 
the Court Appeals, and the Third Department, respectively, 
seems sound the estoppel theory Matter Martin, well 

This brings four cases which possess particular interest 
reason the fact that their determinations involved both phases 
the subject. These cases are Matter Hunt (121 App. Div., 96), 
Leask Beach (173 App. Div., 873), Matter Vanneck (175 App. 
Div., 363) and Matter Martin (124 App. Div., 793). The deter- 
mination the last-named decision, while modified the Court 
Appeals (196 Y., 415) the subject annual rests the 
trustees’ commissions, was otherwise affirmed and 
therefore presents authoritative decision the question here 
under consideration. Matter Hunt (121 App. Div., 96) de- 
cided the Fourth Depart., the will directed payment debts, 
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and gave the remainder trust pay half 
the income each, son and daughter, further directing that 
the death either one-half the corpus should paid over 
the children the decedent and that the other should continue 
trust for the surviving child. The holding, which seems theoretically 
unexceptionable, was that long both children lived the repre- 
sentatives acted purely executorial capacity, but the death 
the son they received the undistributed half trustees for the 
daughter. They were therefore entitled the death the son 
commissions the entire estate executors and half commissions 
taking trustees that portion the fund which the surviving 
daughter had life interest. 

the First Department decision Matter Martin (124 App. 
Div., 793) the directions the will disclosed the opinion were, 
first, payment debts; second, erection trust fund supply 
testatrix’s unmarried daughters with home; third, setting apart 
trust fund which testatrix’s son was life tenant with re- 
mainders over, and, fourth, the residue held trust for the 
lives testatrix’s two youngest daughters, but not for more than 
ten years, income payable equal shares testatrix’s children 
other than her son during such period, with equal distribution 
its termination. The court held that the second and third provisions 
(supra) created trusts upon which double commissions were payable, 
whereas the residuary direction embraced merely executorial duties, 
authorizing only single commission. analogous result was 
reached under different testamentary directions Leask Beach 
(173 App. Div., 873). The fourth clause the will adjudicated 
Matter Vanneck (175 App. Div., 363) gave the representatives 
$12,000 invest and pay the income Minnie Callahan for life, 
the principal her death fall into the residue the testator’s 
estate. The succeeding item bequeathed $1,000,000 trust pay 
the income son for life, with remainder his heirs. The 
former was held envisage merely executorial activity calling for 
only single commissions, while the latter set valid trust, en- 
titling the representatives commissions both executors and 
trustees. Additional interest are Hall Hall (78 Y., 
535), which single commissions were awarded; Phoenix Living- 
ston (101 Y., 451), where double commissions were allowed, and 
Hurlburt Durant (88 Y., 121), which, while not determining 
the question either way, contains some pertinent observations the 
general subject. 

From analysis the language and determinations the cases 
reviewed possible formulate series practical rules govern- 
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ing the vast majority the cases this type which are constantly 
arising. statement these general principles follows: 

all questions testamentary construction, the expressed 
intention the testator governs the question allowance single 
double commissions (Matter Ziegler, 218 Y., 544, 554; Oleott 
Baldwin, 190 Y., 99, 106). 

The fact that the will refers the fiduciary will 
given weight whatsoever determining whether not such 
fiduciary entitled commissions dual capacity (McAlpine 
Potter, 126 Y., 285; Matter 175 App. Div., 363; 
Matter Martin, 124 App. Div., 793), although the omission 
such title and designation the fiduciary solely will 
considered lending weight result allowing single com- 
missions (Matter Slocum, 169 Y., 153; Matter Ziegler, 218 
Y., 544, 552, 554). 

Where the persons named are not the same 
those named ‘‘trustees’’ the circumstance strong evidence 
that the testator contemplated the severance the duties the 
offices (Phoenix Livingston, 101 Y., 451, 455). 

presumption will indulged that testator intended 
subject his estate double expense for management, the absence 
showing the will that separate functions were intended, with 
the duties executor completed before those the trustee begin, 
the test being whether the executorial function intended ter- 
minate prior final distribution the ultimate beneficiaries, and 
not whether some trust powers functions have been granted 
the fiduciaries the terms the will (Johnson Lawrence, 
Y., 154, 161; McAlpine Potter, 126 Y., 285, 289, 290; 
Baldwin, 190 Y., 105; Matter Martin, 196 Y., 415, 417; 
Matter Ziegler, 218 Y., 544, 551; Matter Vanneck, 175 App. 
Div., 363, 365). 

The usual functions executor are payment debts, 
marshaling assets, conduct the business the testator, 
authorized the will, and distribution specific sums things 
those entitled its terms (Johnson Lawrence, Y., 154, 
162, 163; Layton Davidson, 263, 266; Matter Craw- 
ford, 113 Y., 560; Matter Clinton, App. Div., 132, 137; 
Matter Union Trust Co., App. Div., 9), and unless these 
duties are, the terms the will, completed prior dis- 
tribution, dual representation will held exist and double 
commissions will not awarded (see cases cited under principle 

failure include directions for purely ex- 
ecutorial acts has bearing upon the question the propriety 
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allowance double commissions (Layton Davidson, Y., 
263, 265, 266; McAlpine Potter, 126 Y., 285, 289). 

The practical test for determination double commissions 
the usual case relates payment over specific and determined 
principal fund. Such commissions will not allowed (a) where 
there direct bequest the ultimate beneficiary coupled with post- 
ponement his possession thereof and direction for payment 
the income him the interval (McAlpine Potter, 126 Y., 
285, 289; Hall Hall, Y., 535, 540; Matter Ziegler, 218 
Y., 544); (b) where gross and undivided fund set 
held for two more individuals, the division the principal 
take place some future time, the income, meanwhile, pay- 
able them specified proportions (Johnson Lawrence, 
Y., 154, 164; McAlpine Potter, 126 Y., 285, 290; Hall 
Hall, Y., 535, 540; Matter Slocum, 169 Y., 153, 159; 
Matter Hogarty, App. Div., 79; Matter Hunt, 121 App. Div., 
96; Matter Martin, 124 App. Div., 793). The same rule 
applicable where all the property the estate after payment 
debts and legacies held for single individual 
life tenant, with remainder over the happening some future 
event (McAlpine Potter, 126 Y., 285, 289; Matter Slocum, 
169 Y., 159, 160; Matter Clinton, App. Div., 132, 
Matter Hogeboom, 219 App. Div., 131, 138; semble, Contra, 
Matter Union Trust App. Div., Where any 
purely executorial function remains accomplished, g., dis- 
tribution the residue the estate under direction pay the 
income from specified fund for life, the principal the 
happening some future event fall into the residue the estate 
(Johnson Lawrence, Y., 154; Matter Ziegler, 218 Y., 
544, 553; Matter Vanneck, 175 App. Div., 363, 364; Matter 
Blun, 176 App. Div., 189). 

Conversely, double commissions will allowed (a), where 
the will directs ascertainable sums erected into 
trusts for specified individuals (Matter Johnson, 170 Y., 139; 
Phoenix Livingston, 101 Y., 451, 454, 455; Matter Accounting 
Mason, Y., 527, 534; Matter Hogarty, App. 
79; Leask Beach, 173 App. Div., 873) (b) where actual 
division the residue into specific ascertainable parts, held 
trust, directed, since this case the determination such parts 
accomplished until the financial value the residue 
fixed and this, turn, cannot take place until the completion 
the executorial duties (Layton Davidson, Y., 263, 266; 
Potter, 126 Y., 285, 290; Matter Johnson, 170 
Y., 139; Oleott Baldwin, 190 Y., 99, 106; Matter Craw- 
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ford, 113 560, 568; Matter Willets, 112 Y., 289; Matter 
Hunt, 121 App. Div., 96; Matter Martin, 124 App. Div., 793; 
Matter Blun, 176 App. Div., 189, 190). 

Each item any particular will must separately analyzed 
since the terms certain specific gifts may entitle representatives 
double commissions thereon, while the donative language other 
provisions the residue may produce contrary result 
Matter Hunt, 121 App. Div., 96; Matter Martin, 124 App. Div., 
793; Leask Beach, 174 App. Div., 873; Matter Vanneck, 175 
App. Div., 363). 

10. Although the terms the will are such that double commis- 
sions would denied matter first impression they will 
sustained where allowed unmodified unquestioned decree 
Y., 154, 161; Baldwin, 190 Y., 99, 107; Phoenix 
Livingston, 101 Y., 451, 455; Matter Slocum, 169 Y., 153, 
160; Matter Accounting Mason, Y., 527, 535; Matter 
Hogarty, App. Div., 79, 86; Matter Union Trust Co., 
App. Div., 11; Matter Hunt, 121 App. Div., 96, 103; Matter 
Ziegler, 218 Y., 544), parties who have assented thereto 
(Matter Martin, 196 Y., 415; Matter Hunt, 121 App. Div., 
96). 

11. Where the provisions the will contemplate the erection 
separate funds separate and readily determinable amounts, the 
fact that the representatives have not made actual physical divi- 
sion the funds does not deprive them their right compensa- 
tion dual (Layton Davidson, Y., 266; 
Matter Crawford, 113 Y., 560). 

Adverting the wording the will the case bar its pro- 
visions provide for the payment debts, give certain demonstrative 
legacies, and then directs the division the remainder the 
estate into four shares, two per cent. and two per cent., 
which are given the trustees held separately for four named 
individuals stated trusts. Various powers are granted the 
trustees, among others joint investment the separate shares. 
must apparent from the review the law which has been had 
that this clearly case where double commissions are allowable, 
the provisions the will falling squarely within the foregoing 
deduced principle numbered 8b. Indeed the case all material 
respects identical with the testamentary direction found Matter 
Crawford (113 Y., 560). Since other objections have been 
interposed the account will settled presented. Let decree 
enter accordingly. 
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BANK ACTING LIABLE FOR 
BROKER’S COMMISSION 


Harvey First National Bank Boston, Supreme Judicial Court 
Massachusetts, 169 Rep. 920 


Where bank appointed executor under will, with 
authority sell real property belonging the estate, trust 
officer the bank has authority employ broker; and the 
broker secures customer for the property, the bank will then 
liable for his commission even though the beneficiary under 
the will refuses consummate sale. 

this case the trust officer agreed that the bank would take 
back mortgage $125,000, the purchase price the property 
being $145,000. The Federal Statutes (12 USCA 371; §16 
the that national banks may loan amounts 
not excess per cent. the value improved real estate. 
was held that the provision does not apply case like the 
present, where credit given ‘‘for property sold national 
bank upon which mortgage taken back way 


Action Myra Harvey against the First National Bank 
Boston. Verdict was found for plaintiff, and 
exceptions denial its motion for directed verdict. Exceptions 
overruled. 

Wendell Murray, Edmund Murray, and Eugene Quinlan, 
all Boston, for plaintiff. 

Adams Blinn, Amos Taylor, and Watson all 
Boston, for defendant. 

PIERCE, J.—This action contract recover compensa- 
tion for alleged services procuring purchaser for certain real 
estate owned the defendant executor under the will Lucian 
Fosdick, late Boston, Massachusetts, deceased. The answer 
general denial and payment. the close the evidence the 
defendant presented and the judge denied motion for directed 
verdict. The jury thereafter found for the plaintiff and the case 
before exceptions the denial the defendant’s motion. 

All evidence material the single issue thus raised con- 
tained the bill exceptions. this evidence the facts, they 
warrantably could have been found the jury, are substance 
follows: all times material the issue presented the de- 
fendant was executor the will one Lucian Fosdick and 


similar decisions see Banking Law Journal Digest (Third 
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under the terms that will had full power dispose and sell 
the real estate. The property here involved, which the defendant 
was desirous selling, consisted fourteen parcels land with 
buildings thereon. The plaintiff had charge the property for 
Fosdick for about eight years his life, and after his death for the 
defendant for fifteen months. Soon after Fosdick’s death, the 
plaintiff procured customer for the part the property Linden 
Street. price offered was ‘‘thought reasonable,’’ the sale was 
consummated, the defendant ‘‘delivering the deed and receiving the 
consideration and paying [the plaintiff] commission the 
sale that 

Henry Andrews testified, and upon his testimony the jury 
could find, that for twelve years Andrews had been associated with 
the defendant trust officer; that his duties were the general 
duties incident the administration estates and trusts; that the 
duties which performed under trust estates depended upon the 
terms the will under which the defendant operated; that these 
all the various details incident administration estates, 
administration trusts, voluntary trusts, life insurance trusts and 
fiduciary matters general; that connection with these duties 
had certain real estate under his control which included the 
property here question. his testimony the jury warrantably 
further find that ‘‘where real estate was being sold the witness, 
behalf the trustee, engaged July 28, 1927, 
Andrews sent the plaintiff letter authorizing 
her make sale the Linden Street property, which, above 
stated, was subsequently deeded the defendant her customer. 
After that sale Andrews had conversation with the plaintiff 
reference selling the remainder the property, stating that ‘‘we 
wanted dispose the property’’; and ‘‘there was talk about her 
getting his testimony the jury could further find 
there was question but that his department was perfectly 
willing that Mrs. Harvey [the plaintiff] should employ the assistance 
others negotiating the sale the properties’’; that ‘‘she was 
bring offers the bank’’; and ‘‘that there was question that 
the event the securing customer, expected make 

The testimony the plaintiff and that Edward Williams, 
who had become associated with her the marketing this property, 
warranted the further finding the jury that the fall 1927 
the plaintiff secured offer for the property and forwarded copy 
the offer Andrews letter dated December 20, 1927; that 
Andrews informed her and Williams, who had told him the terms 
the offer, that the offer was unsatisfactory with respect the total 
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and the amount of. the initial cash payment, but 
that would sell the Fosdick property for $145,000, which 
$20,000 was paid and the balance $125,000 was 
secured mortgage running for five years six per cent., 
payable $5,000 year; that thereafter she obtained customer, one 
Thomas Matthews, who made offer compliance with these 
terms; that the offer was communicated Williams Andrews, 
who then for the first time stated that must submit the proposi- 
tion Mrs. Fosdick, the widow the testator, and her attorney; 
and that the plaintiff and Williams were later informed that Mrs. 
Fosdick had decided take the property herself. Matthews testified 
that made the offer and was ready, able and willing purchase 
the property the terms proposed, which stated. evidence 
offered prove, nor contended, that Matthews did not make 
the offer the terms the defendant’s conditions, that was 
not able and willing abide his acceptance the alleged terms 
sale; and there evidence that the authority the plaintiff 
offer the property for sale the prescribed terms was withdrawn 
before Matthews was procured customer and his offer communi- 
the defendant. 

consider the argument the defendant support its 
motion the order the points are presented its brief. 
There evidence consummated contract between the plaintiff 
and the Assuming Andrews was authorized procure 
the services broker sell the property, and assuming the de- 
fendant was willing the plaintiff should employ Williams 
associate the marketing the property, the evidence plenary 
that Andrews behalf the defendant authorized the plaintiff 
her associate procure customer for the property upon the terms 
prescribed Andrews, and agreed pay her commission the 
event her securing customer who was ready, willing and able 
perform; and inescapable that the plaintiff did secure such 
and did inform the defendant that fact before her 
authority was any degree revoked. Casey Fritz Carlton Hotel 
Co., 254 Mass. 223, 228, 150 162. 

The plaintiff has not proved that she dealt with agent 
the defendant that the alleged agent acted within the scope 
his authority making the alleged contract.’’ plain the 
evidence Andrews the nature his trust officer 
the defendant was admissible, and, admitted, was sufficient 
establish his agency sell this property, employ brokers, and agree 
that compensation should paid purchaser for the property 
were secured. Gould Norfolk Lead Co., Cush. 338, 342, 
Am. Dee. 50. 
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The defendant national banking corporation organized 
under the laws the United States and the alleged contract was 
beyond the powers conferred upon The defendant 
acting executor assumed have exercised the right act 
executor with the permit the Federal Reserve Board. 
Stat. 968, 969 (12 USCA amending section (k) 
the Federal Reserve Act. such executor was clothed with all 
powers which were essential the performance its duties under 
the will its testator and the final administration the estate. 
obvious the defendant must exercise its duties and powers 
through agents and servants, and that the sale this property 
had the incidental right procure purchaser through the aid 
brokers, and pay for such service. 

The fact that the terms sale the property contemplated 
that the defendant should take back mortgage excess fifty 
per cent. the actual value the property did not make the con- 
tract with the plaintiff illegal because would violation 
Stat. 754, §24 which, amended Act Congress 
February 25, 1927, 191, §16 (44 Stat. 1232 [12 USCA 
reads part: ‘‘Any national banking association may make 
loans first lien upon improved real estate. The amount 
any such loan shall not exceed per centum the actual value 
the real estate offered for security. the facts here dis- 
closed the statute has application credits given for property 
sold national bank upon which mortgage taken back 
way security. 

Exceptions overruled. 


BANK REQUIRED PAY CERTIFICATE 
DEPOSIT FIFTEEN YEARS AFTER ISSUE 


Esponda Ogden State Bank, Supreme Court Utah, 283 Pac. 
Rep. 729 


October 29, 1912, the defendant bank issued 
deposit the plaintiff, who delivered the certificate without in- 
dorsement friend. January 1913, the friend indorsed 
the name the without authority and 
it. The plaintiff did not request his friend return the 
certificate until April, 1924. The friend then told the plaintiff 


simiiar decisions see Banking Law Journal Digest (Third 
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that was using the ‘and that would send the 
money him. The plaintiff made demand the bank for 
payment until August, 1927. was held that the bank was 
obliged pay the plaintiff the amount the certificate. The 
plaintiff’s claim was not barred the statute limitations for 
the reason that had action against the bank until 
demanded payment the certificate and therefore the statute 
did not begin run until that date. 


Action Pedro Esponda against the Ogden State Bank. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Henderson Johnson, Ogden, for appellant. 

Evans, Ogden, for respondent. 


ELIAS HANSEN, J.—The complaint this action founded 
upon certificate deposit issued the plaintiff the defendant. 
The certificate reads follows: 


State Bank. 
Deposit. 
Utah, Oct. 29, 1912. 
Esponda has deposited this Bank twelve hundred sixty 
eight 80/100 dollars payable the order himself 3—6—9 
mos. from date return this Certificate properly endorsed 
with interest the rate four per cent. per annum. interest 
after maturity. Not subject check. 
17632 Bigelow, Cashier.’’ 


its answer defendant admits that issued the plaintiff the 
certificate deposit sued upon. seeks defeat plaintiff’s claim 
for payment the certificate the following alleged grounds: (1) 
That has made payment the certificate one Joseph Laucirica, 
who alleges had full authority from the plaintiff surrender the 
certificate and receive payment the amount owing thereon; (2) 
that the year 1913 Joseph Laucirica informed the plaintiff that 
had the and was using the money, and that 
plaintiff ratified the acts Mr. Laucirica cashing the certificate; 
(3) that plaintiff estopped from enforcing payment the cer- 
because the long delay demanding payment, and because, 
the plaintiff had timely demanded payment the certificate, the 
defendant could have recovered the amount the certificate from 
Joseph Laucirica, but the time plaintiff demanded payment Joseph 
Laucirica was insolvent; (4) that claim barred the 
provisions Comp. Laws Utah 1917, 6466, subd. 

Upon issues joined trial was had the court sitting without 
jury. The learned trial judge found the issues favor the 


THE BANKING LAW JOURNAL 387 


plaintiff and against the defendant, and entered judgment accord- 
ingly. The defendant prosecutes this appeal. its assignments 
error appellant questions the sufficiency the evidence support 
the findings fact and the judgment. 

There controversy between the parties the following 
facts which are either admitted the pleadings established 
uncontradicted evidence: October 29, 1912, the plaintiff deposited 
with the defendant bank $1,268.80, and the bank issued the 
plaintiff certificate deposit, copy which have heretofore 
set out this opinion. The plaintiff delivered the certificate 
Joseph Laucirica, but plaintiff did not indorse the same. January 
Joseph Laucirica indorsed the certificate writing the 
back thereof these words: ‘‘Pedro Esponda Joseph Laucrica.’’ 
The certificate was then delivered the defendant bank Joseph 
Laucirica and his account the defendant bank was given credit 
for $1,268.80. interest was allowed the certificate, because 
less than three months had passed since the certificate was issued. 
Plaintiff did not demand payment the certificate from the de- 
fendant until few days before August 1927. that date 
plaintiff began this action. The defendant has not paid anything 
directly the plaintiff account the certificate. 

The plaintiff and Joseph Laucirica are both Basques. They speak 
the same language. The plaintiff has been engaged herding sheep 
unable read write any language. speaks and understands 
very little English. Joseph Laucirica understands and speaks Eng- 
lish. can read and write. has been engaged conducting 
rooming and boarding house Ogden, Utah. 1913 was 
the owner property valued between $20,000 and $35,000. 
often assisted other Basques business transactions. The plaintiff 
and Joseph Laucirica had been friends for number years prior 
1912. When the plaintiff came Ogden usually stayed 
the rooming and boarding house which was conducted Mr. 
Laucirica. Upon number occasions the plaintiff had left money 
and valuable papers with Mr. Laucirica for safekeeping. 

There conflict the evidence whether not Joseph 
Laucirica had authority from the plaintiff cash the certificate 
deposit which involved this controversy. Joseph Laucirica was 
witness for the defendant. testified that the time 
cashed the certificate plaintiff was indebted him the sum 
between $700 and $800; that plaintiff told him cash the cer- 
and retain sufficient the proceeds pay the amount 
owing him the plaintiff; that 1921 paid the plaintiff 
$280, which settled the account between him and the plaintiff; and 
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that the time the trial neither .was owing anything the other. 
After had testified, was shown statement his own hand- 
writing signed him, which statement had given the plaintiff 
1920. The statement written Spanish. Translated into 
English reads follows: 


Ogden, Utah, ——. 
Received from Pedro Esponda the amount here below 
Jan. 1915 
March 1915 
July 1916 


interest 
Take away 
Pay him Oct. 
Certificate 1,100 
Joseph Laucirica 
Nov. 1920 
Pay him 
Received check 


When Mr. Laucirica was shown this statement, admitted that 
was his handwriting and that was statement account 
between him and the plaintiff. made attempt reconcile 
the account with the evidence theretofore given him. The testi- 
mony Joseph Laucrica full contradictory statements that 
entitled but little, any, weight. 

The plaintiff testified that gave the certificate deposit in- 
volved this action Joseph Laucirica for safe-keeping; that 
understood the certificate was drawing interest all the time the 
bank; that, when the statement the account was handed him, 
put his pocket; that did not know what contained, but 
that supposed was statement account between him and 
Joseph Laucirica; that had not shown the statement any one 
until presented the time the trial; that did not know 
that Joseph Laucirica had the certificate until 1927 when 
went the bank and was then informed that the certificate had 
been paid. The plaintiff further testified that April, 1924, 
went Joseph Laucirica and informed him that desired get his 
money; that was getting old, and wanted back his home 
France; that that time Mr. Laucirica informed him that 
did not have any money pay him, and that (Laucirica), was 
using the certificate; that Laucirica told him back home and 
would send the money him; that, when learned that 
could not get any money from Laucirica, went back work herd- 
ing sheep; that had not asked Mr. Laucirica for the certificate 
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any other time. The plaintiff further testified that had received 
from Mr. Laucirica the certificate deposit for $1,100 and the money 
shown the statement; that Laucirica was still indebted him 
the sum $590, which amount had loaned Laucirica. 

The foregoing is, substance, the evidence touching the issues 
raised the pleadings. Upon this record are the opinion 
that the defendant has just cause complain because the 
judgment rendered against it. The learned trial judge may well 
have believed the testimony the plaintiff his transaction with 
Joseph Laucirica connection with the certificate deposit upon 
which this action founded. the testimony the plaintiff 
believed, clearly Joseph Laucirica was without authority 
eash the certificate. There nothing plaintiff’s testimony that 
would justify finding that ratified the wrongful act Mr. 
Laucirica cashing the certificate and applying the money his 
own use. the plaintiff believed that his money was all times 
the bank, cannot said that estopped from insisting 
its payment, even though has permitted remain there for 
approximately fifteen years. Even though should conceded 
that the plaintiff knew should have known 1924 that Joseph 
Laucirica had cashed the certificate deposit, such fact alone 
would not work estoppel plaintiff’s right the money held 
the defendant bank. The defendant offered evidence tending 
show that Joseph Laucirica had considerable property 1913, 
but the record silent the amount property, any, which 
Joseph Laucirica owned 1924. far made appear, the 
defendant was way prejudiced the fact that the plaintiff 
demanded payment 1927 rather than 1924. the judgment 
defendant not required pay any interest the money deposited 
with except for the first year after the money was deposited and 
for the time that has elapsed since the plaintiff brought this action. 
There nothing this record that would justify the conclusion that 
the defendant could have recovered the money paid Joseph 
any time since 1924. The contention made the de- 
fendant that its claim against Joseph Laucirica barred the 
statute limitations reason plaintiff’s delay demanding 
payment the certificate without support law. the case 
fraud, the statute limitations does not begin run until the 
fraud discovered the injured person. 

The defendant’s plea the statute limitations must also fail. 
The plaintiff had cause action against the defendant until 
demanded payment the certificate, and hence the statute 
limitations did not begin run until that date. Moreover, the 
provision Comp. Laws Utah 1917, 6478, there limitation 
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action brought recover other property deposited 
with bank. The evidence this case supports the findings fact 
and the judgment. 

The judgment affirmed. Respondent awarded his costs. 


OFFICER PURCHASING NOTE FROM BANK 
ENTITLED RECOVER THEREON 


Moss Chitwood, Supreme Court Arkansas, Rep. (2d) 
398 


action brought note against the indorsers they 
contended that they indorsed the note for the accommodation 
bank and that the cashier agreed that they would not have 
pay the note. appeared that the plaintiff, who was the 
president the bank, paid the face value the note less 
indorsed thereon, that purchased the note before maturity, and 
that had notice any defect. was held that the plain- 
tiff was entitled recover. 


Suit Moss against Chitwood and others. Suit 
dismissed, and the plaintiff appeals. Reversed and rendered 
remand for new trial, with directions. 

Starbird Starbird, Alma, for appellant. 

Dave Partain, Van Buren, for appellees. 


SMITH, J.—Appellant Moss brought suit note executed 
Fine the order the Bank Dyer, and indorsed Chit- 
wood and Bushmaier, which alleged had purchased from the 
bank. The note was for the sum $1,603.42, and was dated June 
1922, and was payable months after date, but certain credits 
were admitted, reduced the amount $1,508.96, and judgment was 
prayed for this amount. 

answer was filed the defendants Chitwood and Bushmaier, 
which alleged that the day the execution the note plaintiff 
Moss was the president the Bank Dyer, and one Morse was its 
cashier, and that Morse requested them indorse the note sureties 
and accommodation makers for Fine, who was engaged the mer- 
cantile business Dyer, and had been permitted overdraw his 
account the bank the sum $1,603.42, and the state banking 


similar decisions see Banking Law Journal Digest (Third 
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department had required that the overdraft secured, and they 
were urged sign the note behalf the bank, and in- 
ducement they were assured Morse that the bank would 
retain the note its possession, and would under circumstances 
permit get beyond its control, and that the bank and its officers 
would see that they (the defendants) did not lose anything, and 
would not have the note pay, and relying upon this assurance 
they. signed the note. Defendants, witnesses, gave testimony 
support these allegations. 

Defendants alleged that Fine had made payments the note 
while was the possession the bank which are not credited 
thereon, and that December, 1925, the Bank Dyer failed, and 
was succeeded the Farmers’ State Bank, which assumed all the 
liabilities and took over all the assets its predecessors, including 
the Fine note, and that the Farmers’ State Bank later failed, 
which time Fine had deposit the sum $646.43, and was 
prayed that the amount this deposit credited upon the note. 

Defendants further alleged that Moss had obtained possession 
the note fraud, and the answer denied that Moss was innocent 
holder thereof, whereof was prayed that plaintiff take nothing 
his suit. 

The cause was transferred the chancery court, where was 
tried, and upon general finding favor the defendants the suit 
was dismissed. 

The undisputed testimony shows that Fine was not overdrawn 
the Bank Dyer the time the execution the note, and that 
the purpose its execution was not take care overdraft, 
the answer alleged, but that was executed for the purpose en- 
abling Fine purchase stock goods; and there question 
but that the bank advanced the face the note the time 
its execution. 

Moss testified that purchased the note from the Bank Dyer 
June 1922, which was, course, before its maturity, and that 
paid its face value, less the credit indorsed thereon, and was 
corroborated Morse, the cashier, and the books the bank show 
that Moss’ account was charged that day with the face the note. 

appears certain, therefore, that Moss was the actual purchaser 
the note before its maturity, and that paid full value therefor, 
and think the testimony also shows that was innocent pur- 
chaser thereof. 

Moss testified, effect, that the bank was overloaded with paper, 
and that regarded the note good, made the indorsements 
the defendants, and that bought for full value and paid his 
own money for it, and the records the bank, made the time, cor- 
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roborated this last statement, and that was not advised that there 
was any agreement between the cashier and Chitwood and Bushmaier 
whereby the note should not have the binding obligation which upon 
its face appeared have. 

this testimony true, the right recover the note 
not, and cannot be, questioned, for Morse, the cashier, had the right 
sell the note. Arrington King (Ark.) (2d) 302; Winer 
Bank Blytheville, Ark. 435, 117 232, Am. St. 
Rep. 102. 

true that Chitwood and Bushmaier gave testimony tending 
sustain the allegations their answer that they signed the note for 
the accommodation the bank, and were induced only upon 
the assurance the cashier the bank that they would not 
upon pay it, and that they were thereby enabling the bank cover 
transaction which was entered into deceive the state banking 
department. this connection they testified that Morse represented 
that would take chattel mortgage upon the stock goods which 
Fine proposed buy, and which did buy, with the proceeds the 
note, and that this mortgage was taken Morse and filed him 
with the circuit clerk and recorder, and that was done indemnify 
them against their indorsement. 

appears now conceded both parties that this mortgage, 
taken, was, upon open stock goods, which was being sold 
and replenished, was void, and, although may said that the state 
banking department would not have approved loan made upon 
security that kind, the parties themselves regarded the security 
valid. This evidenced the fact that Chitwood and Bushmaier 
later took charge the stock goods under the mortgage and dis- 
posed it, and not made clear what disposition was made the 
proceeds. Their liability account Fine for the stock goods 
appears clear, but this feature the case was not developed. 

The assistant bank commissioner testified that, when the Bank 
Dyer went into liquidation, and was succeeded the Farmers’ State 
Bank, which was organized for that purpose, and which institution 
Moss and Morse became president and respectively, list 
all the assets the Bank Dyer was prepared, and the note suit 
was not included, and was never any time carried asset 
the Farmers’ State Bank. 

Upon consideration all the testimony, have concluded that 
Moss was innocent purchaser the note for value and before 
maturity, and, having made this finding, unnecessary determine 
whether defendants were induced indorse the note upon Morse’s 
representation that they would not held liable thereon, the 
effect that representation, made. Coffman Bottoms (Ark.) 
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(2d) 404; Blanks American Southern Trust Co., 177 
Ark. 832, (2d) 310. 

Appellees have cited cases from this court the effect that parol 
testimony admissible show that note other contract was 
signed upon condition that delivery should made 
valid and subsisting contract until certain precedent conditions had 
been performed, and, when this fact established, the contract, even 
though were promissory note, not enforceable, where not 
also shown that the conditions upon which was delivered had 
been Among these cases the latest that Taylor, 
Bank Commissioner, Deese (Ark.) (2d) 255. But the 
opinion that case makes plain the law that this defense would not 
available against innocent purchaser such note for value 
and before maturity. Moreover, there was attempt here show 
that there were any unperformed conditions which should have pre- 
the delivery the note. the contrary, the defense that 
was understood that the note should not have the obligations or- 
dinarily incident writing that character after its delivery 
the payee. 

The decree the court dismissing the cause being without 
equity therefore reversed, but there remains determined the 
number and amount the credits applied upon the note. 

Upon this question have first say that the Farmers’ State 
Bank had authority, appellees insist, credit the amount 
Fine’s deposit the note, for the reason that the Farmers’ State 
Bank never owned this note. 

appears, however, that Moss kept this note and other valuable 
papers the vault the bank, and that Morse had access them 
and had authority from Moss make collections upon paper held 
Moss, and that, while the note suit was owned and held, pay- 
ments were made upon it, one which, least, not disputed. Any 
payments made should credited upon the note, although Moss 
was the owner thereof. true, course, that the maker note 
must make payments thereon the holder thereof, and payments 
otherwise made are made his peril, but the testimony shows that 
the maker and indorsers the note did not know that Moss had be- 
the owner thereof, and the note was payable and the order 
the Bank Dyer, and if, when the payments were made, the note 
was the possession the cashier the Farmers’ State Bank, 
which had taken over the assets the Bank Dyer, they had the 
right assume, the absence knowledge the contrary, that 
Morse had authority receive payments thereon. This true be- 
Morse was the holder the note, and, while defendants knew 
that Morse held the note agent, and not owner, they had the 
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right presume that Morse held the agent the owner and that 
was authorized receive the payments made. 

The decree therefore reversed, and judgment will rendered 
upon the remand for the amount the note and interest, less such 
sums may shown upon the new trial have been paid Morse. 


DELAY PRESENTMENT CHECK 


McDaniel Mackey, Court Appeals Georgia, 150 Rep. 439 


The drawer check not absolved from liability where the 
payee fails present promptly and the drawee bank fails the 
meantime, unless the drawer can show that his deposit was suffi- 
cient meet the check and that the check would have been paid 
presented. 

The burden proving that the check would have been paid, 
such case, upon the drawer. 

time for the presentment check question fact which 
must submitted and decided the jury. 


Suit Mrs. against Mackey. Judgment for 
defendant, and plaintiff brings error. Reversed. 

Mrs. brought suit against Mackey, alleging: 
him favor the sum $1,000, together with 
interest per cent., since September 10, 1928. copy said 
check being hereto attached, marked Exhibit (3) MeDaniel 
and the defendant for number years have been partners cer- 
tain lumber business the city Dublin, and for year longer 
previous September 10, 1928, the said McDaniel, because 
ill health, was unable take active interest said business, and, 
that account, said date the defendant purchased from the said 
MeDaniel his one-half undivided interest all the assets 
the firm and assumed all its obligations. (4) The purchase price 
which the said defendant agreed pay the said McDaniel was 
the sum $5,000, $1,000 which was paid cash and the re- 
maining $4,000 deferred payments. And said date the de- 
fendant, for the purpose making payment the $1,000 cash pay- 
ment, executed the said said check the First 
National Bank Dublin, Ga. (5) The First National Bank 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1070, 1081. 
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Dublin, Ga., the close business Sept. 22, 1928, was not again 
thereafter able continue the banking business, and the night 
September 23, 1928, being Sunday night, the board directors 
determined surrender said bank the comptroller the currency 
for the purpose liquidation, and notice that effect appeared 
its doors Monday morning, September 24, 1928. And has ever 
since been the hands the comptroller the currency for liquida- 
tion. (6) Petitioner had not presented, neither had the said 
said check for payment, prior the closing said bank 
aforesaid. And the said Mackey has not paid the said $1,000 
cash payment for the one-half undivided interest the said 
said partnership business, and fails and refuses, 
demand, pay petitioner the said $1,000 which now due 
said check. (7) Petitioner the wife the said 
and has transferred said check her for legal consideration, 
and she the bona fide holder thereof for value and due 

The defendant demurred generally the petition the following 
grounds: (1) cause action set out said petition. (2) Con- 
struing said petition whole, the state facts therein alleged does 
not give the plaintiff any right action against this defendant. (3) 
Because apparent from said petition that the plaintiff has been 
inexcusably negligent presenting said check for payment and that 
the defendant relieved from any liability thereon. The demurrer 
was sustained and the petition dismissed, and this ruling the plain- 
tiff excepted. Immediately after the judge orally announced his 
judgment sustaining the demurrer and before his judgment was re- 
duced writing, counsel for the plaintiff asked permission amend 
the petition, the court declined allow the amendment, and this 
ruling plaintiff excepted. 

New, Dublin, for plaintiff error. 

Blackshear, Dublin, for defendant error. 


LUKE, (after stating the foregoing will noted 
that the petition does not allege that the drawer the check had the 
money the bank meet had been presented for payment 
due time; and there obligation the plaintiff allege, 
this matter defense. This being true, there nothing the 
face the pleading show that the drawer sustained any loss be- 
the delay that the delay was the cause the nonpayment. 
the drawer the check did not have the funds the bank during 
the time between the giving the check and the closing the bank, 
sustained loss, for the would not have been paid had 
been presented, and did not sustain any loss because the delay 
the presentation the check, then the plaintiff may recover the 
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amount thereof regardless the delay. ‘‘The drawer check upon 
bank not absolved from liability thereon because any delay 
presenting the check for payment, when does not appear that any 
loss resulted the drawer from such delay; and suit upon such 
check against the drawer, plea him, alleging the delay, but 
silent loss, was properly stricken demurrer.’’ Merritt 
Gate City National Bank, 100 Ga. 147 (3), 979, 
749. And the opinion that case the Supreme Court said (page 
149 100 Ga., 980): ‘‘The court did not err striking 
the third plea the defendant, which was that was the fault the 
plaintiff that the check sued upon was not paid, the reason why was 
not paid being that the plaintiff negligently failed present 
proper time the bank upon which was drawn. does not ap- 
pear from the plea that the defendant, the drawer the check, was 
hurt the delay; and well settled that the drawer check 
upon bank not absolved from liability thereon because any 
delay presenting for payment, when does not appear that loss 
resulted the drawer. Daniels Kyle, Kelly [Ga.] 304 [Id.] 
Ga. 245; [Patten Newell, Ga. 274]; Comer Dufour, Ga. 
Whitney Shoe Co. Oliver Co., Ga. App. 244, 212, the fol- 
lowing appears the headnotes: ‘‘In order hold the payee 
check liable for failure present it, the event the failure the 
bank which drawn, the maker the check must have bank, 
subject the payment thereof any and all times after the drawing 
the check, either funds his own subject the check, some 
positive agreement understanding with the bank which will guar- 
antee the payment the check such time may suit the pleas- 
ure, convenience, interest the holder present it. The 
issuance check includes two guaranties the part the maker— 
that the bank which the check drawn solvent, and that his 
check will paid presentation. When the defendant at- 
tempted set his damages accruing reason nonpresentation 
his check against the claim the plaintiff, devolved upon him 
show affirmatively that the funds were hand meet the check 
throughout the entire period from the making the check the 
failure the And the opinion (page 249 Ga. App. 
214) this court said: burden showing that there 
were funds hand meet the check was upon drawer the 
check, and does not show that there are funds subject his 
check all times after the making the check, some other ar- 
rangement which payment his check guaranteed any time 
the payee may desire present it, cannot claim damage against 
holder for unreasonable delay presentation.’’ All the decisions 
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dealing with this subject hold that where the payee fails present 
the check for payment proper time, the drawer the check 
discharged from liability only ‘‘to the extent the injury has 
sustained reason said Daniels Kyle, Ga. 245 (2). 
the petition the present case there nothing show that the 
defendant had the money the bank arrangement with the 
bank pay the check, that the delay the presentation thereof 
resulted loss the defendant; and surely was not obligatory 
the plaintiff allege her petition that the defendant had the money 
the bank and that suffered loss because her failure present 
the check for payment; and until loss the defendant shown 
due nonpresentation the check, cannot prevail this issue. 
The issue whether not the delay the presentation the 
check caused the loss was issue fact and should have been sub- 
mitted the jury. 
Furthermore, what reasonable time for presentation check 
generally question fact for the jury. Comer Dufour, 
Supreme Court said: ‘‘What reasonable time will depend upon 
circumstances and the relation the parties between whom the ques- 
tion Tomlin Thornton, Ga. 585, 147, the 
first three headnotes are follows: ‘‘1. order charge the drawer 
bank check, who has funds with which meet the same the 
bank upon which drawn, with liability case the check dis- 
honored, the payee holder must present for payment within 
reasonable time; otherwise the delay will his peril. ‘What 
reasonable time will depend upon circumstances, and will many 
eases depend upon the time, the mode, and the place receiving the 
check, and upon the relation the parties between whom the ques- 
tion the bank drawn upon place distant from 
that which the payee receives the check, and fails before the check 
the light all the attendant facts and circumstances, determine 
whether not due diligence was observed presenting the check.’’ 
And the opinion (page 587 Ga. 148) the Supreme 
Court said: ‘‘We think the best and safest conclusion reached 
the matter that the question whether not due diligence was ob- 
served presenting the check should left the determination 
jury, the light all the facts which may proved the trial.’’ 
order for the judge sustain the general demurrer the 
original petition, had assume that the defendant had the money 
the bank arrangement with the bank pay the check, and 
that the loss was due nonpresentation for payment. This cannot 
legally do. When the plaintiff alleges that she the bona fide holder 
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the check, that unpaid, and that demand has been 
made and payment refused, she has alleged prima facie case. 
the check was not paid, that the nonpayment was due the negli- 
gence the plaintiff, matter defense, set the de- 
fendant. The court erred sustaining the general demurrer and dis- 
missing the original petition. 

Under this ruling not necessary pass upon the disallowance 
the amendment, the amendment, which was proposed result 
the court’s ruling the demurrer and meet the demurrer, was 
not necessary set out cause action. 

Judgment reversed. 


RIGHT FEDERAL RESERVE BANK 
CHARGE CHECKS AGAINST RESERVE 
ACCOUNT WHERE MEMBER 
BANK FAILS 


Early Federal Reserve Bank Richmond, United States Supreme 
Court, Sup. Ct. Rep. 235 


Under circular issued the Federal Reserve Bank Rich- 
mond, where that bank forwards member bank for collection 
checks drawn the member bank and the latter fails before re- 
mitting, the Federal Reserve Bank may charge the amount such 
checks against the reserve account such member, even though, 
the right draw checks against (12 USCA 464) the member has 
under the Federal Reserve Act the reserve. 


Action Thomas Early, receiver the Farmers’ Merchants’ 
National Bank Lake City, against the Federal Reserve Bank 
Richmond. judgment for plaintiff was affirmed part and re- 
versed part and the cause remanded the Circuit Court Ap- 
peals (2d) 198], and plaintiff brings certiorari. Judgment 
affirmed. 

George Barse, Washington, C., and Whiting, 
Columbia, C., for petitioner. 

Wallace, Richmond, Va., for respondent. 


HOLMES, J.—This suit brought receiver national 
bank South Carolina, member the Federal Reserve System, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 247-278. 
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recover the reserve balance that bank the hands the Federal 
Reserve Bank Richmond the end business October 1926, 
when the South Carolina Bank, being insolvent, closed its doors. 
Other matters tried below are not question here. The Richmond 
Bank claims the right retain the balance the following facts. 
authorized agreement, October forwarded the South 
Carolina Bank checks drawn upon the latter which the Richmond 
Bank had received for collection. These checks were received the next 
day, marked paid and charged the accounts the drawers. Other 
were forwarded October and marked paid and charged 
the drawers the South Carolina Bank October After notice 
the failure the Richmond Bank October charged the account 
the South Carolina Bank with the amount the checks forwarded 
October and the next day charged what was left with the amount 
sent October 

The relations between the two banks were fixed the following 
terms circular the Richmond bank which was authorized 
law and agreed the other. ‘‘Checks received drawn 
our member banks will forwarded cash letters direct such 
banks and each member bank will required either remit therefor 
immediately available funds provide funds available 
meet such cash letters within the agreed transit time and from the 
member bank. Therefore, the amount any cash letter member 
bank chargeable against available funds the reserve account 
such member the expiration such transit time, which date will 
shown each cash letter. The right reserved, however, 
charge cash letter the reserve account member bank any 
time when any particular case deem necessary The 
transit time time allowed for collection this case was three days, 
and had not expired when the South Carolina bank closed its doors. 
The Court Appeals sustained the claim the Richmond 
bank. (2d) 198. writ certiorari was granted this court. 

The petitioner contends that his bank had until the end the 
transit time remit provide funds meet the cash letters, that 
until then the Richmond bank had bare power attorney charge 
the reserve fund, and that the power was revoked the insolvency 
the petitioner’s bank. denies that the reserve fund was sub- 
ject any lien until that date, and calls attention the right his 
bank draw checks against that fund reserved the law. Code, 
Tit. 12, 464 (12 USCA 464). 

All parties must taken have dealt upon the terms the cir- 
cular that have quoted. The right the South Carolina bank 
draw against its reserve account was subject the right the Rich- 
mond bank that held the account charge with cash letter when- 
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ever deemed necessary. This power reserved more obviously the 
interest the depositors the checks than the Richmond bank. 

The latter received the checks for collection with responsibility only 
for its own negligence. The depositor took the chance finding that 
his only debtor was distant bank place the maker the check 
discharged (Federal Reserve Bank Richmond Malloy, 264 
160, 166, Ct. 296, Ed. 617, 1261)—a bank that 
might insolvent, this one was. His situation was the one that 
most needed the power charge the reserve. The language the 
circular pointed the depositor’s interest—for the cash letter that 
was charged was merely another name for the checks that the 
letter contained. The existence the power must assumed 
have been one the considerations inducing the owner the check 
give the Richmond bank authority send directly the drawee. 
All parties must taken have understood that the event that 
happened was the duty the Richmond bank when knew the 
facts charge the reserve account the South Carolina bank, and 
the account should charged. There was overt act neces- 
sary addition what the parties had agreed upon. The case 
Equitable Trust Co. First National Bank Trinidad, 275 
359, Ct. 167, Ed. 313, cited the petitioner, has ap- 
plication because there the opinion the court there was at- 
tempt create lien upon identified fund, where here the re- 
serve was identified. The fact that the fund might diminished 
drafts the South Carolina bank does not invalidate the lien, any 
more than the right depositor draw against his account in- 
validates banker’s lien, not speak the paramount power the 
Richmond bank mentioned above. 

Judgment affirmed. 


ACTION AGAINST BANK CERTIFIED NOTE 


Greenberg World Exchange Bank, New York Supreme Court, 237 
Supp. 200 


corporation made note payable four months after date 
the plaintiff the defendant bank, and delivered the note the 
plaintiff for the purpose having discounted for the benefit 
the corporation. maturity the plaintiff had the note certified. 
Upon learning this the corporation stopped payment. The delay 
stopping payment was due the fact that the plaintiff had 


similar decisions see Banking Law Journal Digest (Third 
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informed the corporation that the note was lost. The plaintiff, 
contending that the note was given him payment loan, 
sued the bank. was held that the bank was entitled deposit 
the amount the note court and interplead the corporation, 
thereby requiring the corporation and the plaintiff litigate their 
respective rights the fund. 

was also held, under the circumstances present, that the bank 
not cancel the certification. certification can canceled 
where has been made mistake, as, for instance, where the 
check was drawn against insufficient funds, and the rights third 
parties have not intervened. There was, however, mistake 
this case and the bank, therefore, could not cancel its certification 
and require the plaintiff bring suit against the maker the note. 


Action Samuel Greenberg against the World Exchange Bank. 
order the city court, granting defendant’s motion inter- 
plead Trotzky Sons, defendant place defendant bank, 
was reversed the Appellate Term, and said substituted defendant 
appeals. Determination appealed from reversed, and order city 
court affirmed, the opinion Noonan, 

Louis Jacobson, New York City, for appellant. 

Siegelstein, New York City for respondent. 


NOONAN, J.—The defendant bank seeks interplead Trotzky 
Sons, Inc. July 15, 1928, Trotzky Sons, 
poration, made promissory note the sum $2,000, payable the 
order the plaintiff the defendant bank November 15, 1928. 
the date the note was due, the plaintiff payee had certified 
the defendant. Thereafter the same day the plaintiff indorsed the 
note and presented the defendant for payment, and payment was 
refused. Trotzky Sons, Inc., being notified the certifica- 
tion, asked the defendant stop payment the note, the ground 
that the note had been given the plaintiff the day its making 
Nat Trotzky, the secretary Trotzky Sons, Inc., and brother 
Ben Trotzky, also officer the corporation and brother-in- 
law the plaintiff, for the specific purpose having discounted 
and turning the proceeds over the corporation, which was 
that time need money. The plaintiff, not being able discount 
the note, was requested return it, but informed Nat Trotzky 
that had lost it. the relationship the plaintiff 
Ben Trotzky, the word the plaintiff that the note was lost was ac- 
and Trotzky Sons, Inc., did not stop payment the note. 

This the story that was told the defendant bank, and the 
request Trotzky Sons, payment was refused when the cer- 
tified note was presented the bank. The plaintiff’s story that 
the note was given him payment loan had made 
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predecessor corporation Trotzky Sons, Inc., the obligation 
pay which had been assumed the latter corporation. this 
tion the plaintiff sues the defendant bank its contract certifica- 
tion, and contends that, once having certified the note, bound 
pay the same, and cannot refuse payment protect any equity 
defense that the maker might have against the payee the note. The 
defendant bank has received indemnity from Trotzky Sons, 
the form deposit double the amount the note protect 
against any loss, and willing deposit the amount the note 
court, that, Trotzky Sons, substituted party de- 
fendant place the bank, the question the ownership the 
proceeds the note may fought out the trial. 

The general rule that, upon the certification check note 
the request the holder, the drawer maker discharged since 
the certification equivalent acceptance the drawee. Ne- 
gotiable Instruments Law, 323, 324; Lyons Union Exch. Nat. 
Bank, 150 App. Div. 493, 121; Anglo-South American 
Bank, Lim., National City Bank New York, 161 App. Div. 268, 
Irving Bank Wetherald, 335; Meads Merchants’ Bank 
Albany, 143, 148, Am. 331; Gallo B’klyn Sav. 
Carnegie Trust Co. The First Nat. Bank City New York, 213 
301, 107 693. The bank drawee, who certification 
accepts the paper, substituted the debtor place the drawer, 
because the act certification withdraws from the drawer’s account 
the equivalent the amount the note check, and appropriates 
the same the payment the instrument. Lipten Columbia 
Trust Co., 194 App. Div. 384, 185 198. Therefore the 
drawee, after certification, would have right refuse payment, 
permit its depositor set any posssible set off counter- 
claim against the amount the instrument. Carnegie Trust Co. 
First Nat. Bank City New York, supra; Times Square Auto- 
mobile Co. Rutherford Nat. Bank, Law, 649, 479, 
134 Am. St. Rep. 811. 

certain cases drawee bank has been permitted cancel its 
certification, where, for example, has mistake certified check 
note when the drawer the maker had funds deposit, 
not sufficient amount pay the check note, has been 
change the rights situation the holder between the time 
certification and the cancellation thereof, render the revoca- 
tion inequitable. Irving Bank Wetherald, supra; Cooke State 
Nat. Bank, 96, 115, Am. Rep. 667; Mt. Morris Bank 
Twenty-Third Ward Bank, 172 244, 810; National 
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Park Bank Steele Johnson Mfg. Co., Hun, 81, 
Brooklyn Trust Co. Toler, Hun, 187, 975, 
affirmed 138 675, 515; Rankin Colonial Bank, 
1144. case where drawer had stopped payment check, 
and the bank teller mistake had subsequently certified it, the bank 
was permitted revoke its certification. Baldinger Kupferman 
Mfg. Co. Manufacturers’-Citizens’ Trust Co., Mise. Rep. 94, 

The case bar does not fall within these exceptions. There has 
been mistake the part the bank. The drawer had sufficient 
money deposit pay the note its due date. There is, how- 
ever, claim the drawer, whether just not cannot here and 
now determined, that the plaintiff payee gave consideration for 
the note, and that when had certified, and later presented for 
payment, committed fraud the drawer. The bank there- 
fore taking the behalf its depositor. Under such 
should the bank held its contract certifica- 
tion and ordered pay the money over the payee? Would not 
the court, deciding, abetting possible fraud? The note has 
not been negotiated and still the hands the payee. What harm 
prejudice can come him, the interest justice should 
compelled litigate his right the amount the note with the 
maker? Were not for the certification, would have this. 
The certification should not change the situation, for certification 
supposes lawful holder entitled the money. Amer- 
ican Bank, Lim., National City Bank, supra. 

said that certification the bank has become the debtor 
the plaintiff, the bank, opinion, notice that the rightful 
owner claims the debt, would have the right say its creditor that 
should prove its title it. The money the same situation 
was stolen. Certification properly imports promise pay the 
lawful owner the note, and not the particular person who pro- 
eures the Brannan’s Negotiable Instruments Law (4th 
Ed.) pp. 347, 348. Trotzky Sons, Inc., right, the money be- 
longs it, and not the plaintiff. The bank, paying out the 
money after notice that did not belong the plaintiff, would 
making wrongful payment, because, the story Trotzky Sons, 
Ine., true, the plaintiff became constructive trustee the note for 
Trotzky Sons, and payment constructive trustee after 
notice the trust would wrong. Brannan’s Negotiable Instru- 
ments Law (4th Ed.) pp. 899, 900. This point was not fully de- 
Lipten Columbia Trust Co., supra, although the court 
that case did say that fraud the certification would permit the 
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drawee bank, after unconditional certification, refuse payment, 
that the equities existing between the drawer and the payee might 
any party the bank permitted place the money court, and 
Trotzky Sons, Inc., substituted defendant place the 
bank, thereby compelling the plaintiff and Trotzky Sons, 
litigate trial which the two entitled the money. Bank- 
ing Law, 113. 

Motion interplead granted. Settle order notice one day. 

McAVOY and O’MALLEY, JJ., dissent, and vote. affirm the 
determination the Appellate Term, upon the ground that the case 
was not proper one for interpleader. 


CONTRACT FOR SALE STOCK PARTIAL 
PAYMENT PLAN 


Adler Doherty, City Court New York, 240 Supp. 


contract for the sale stock partial payment plan, 
provision that upon default the purchaser, the seller will re- 
pay the amount paid the purchaser, less amount liquidated 
damages equal per cent. the market bid price 
specified date, valid the amount retained the seller. 


Action Philip Adler against Henry Doherty, doing business 
Henry Doherty Co. motion for summary judgment. 
Motion denied. 

Philip Adler, New York, for plaintiff. 

Frueauff, Robinson Sloan, New York City, for defendant. 


WENDEL, J.—This motion for summary judgment. Plaintiff 
and defendant entered into certain contracts whereby plaintiff agreed 
purchase from defendant aggregate three hundred shares 
Cities Service Company common stock the prices specified such 
contracts. Each the contracts was the following form: 


(Print full name, not initials.) Date 
Henry Doherty Co., Wall Street, New York, The 
undersigned agrees subject conditions set forth 
shares Cities Service Company Common Stock 
per share, paid herewith being initial pay- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1115. 
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ment this order, and agrees pay the first day 
fully paid for. This contract becomes automatically the 
purchaser’s payments due the first each month are not made 
before the first the following month; and, such event, 
the company will refund the amount. theretofore paid, less plus, 
the case may be, the difference between the contract price and the 
market bid price the fifteenth the month preceding; and less 
also amount, liquidated damages, equal ten per cent. such 
market bid price. Interest the rate per cent. per annum will 
paid partial payments upon final settlement. Partial payments 
may anticipated. event will shares deliverable until 
months after the date hereof, even though payment full 
theretofore made. Subscriber’s 


Under these contracts monthly payments were due defendant 
October 1929. Plaintiff failed make such payments, and 
accordingly the contracts were automatically canceled November 
1929, and defendant, pursuant the contract provisions, refunded 
plaintiff the sums theretofore paid him plus the difference be- 
tween the contract price and the market bid price October 15, 
1929, the month preceding, less sum equal ten per cent. the 
market price; such latter sum being designated the contract 
liquidated damages. 

Plaintiff disputes the right defendant retain this ten per cent., 
claiming that the same penalty, and brings this action for its re- 
covery. 

has long been the rule this state that executory contracts 
for the sale either real personal property, upon which partial 
payments are made the buyer, not entitled, his failure 
perform, the seller not default, recover back such partial 
payments. Nor the rule affected the fact that the parties have 
their contract express provision that said payments 
Beveridge West Side Construction Co., 130 App. Div. 139, 
521; Karp Ritter Co., 110 Rep. 668, 180 
769. 

Here the parties have expressly agreed the manner which 
their rights, the event plaintiff’s breach, should ascertained. 
The effect such agreement enlarge the rights plaintiff 
permitting him secure the refund the payments made him, 
less certain deductions, whereas the law itself gave him such right. 
Defendant therefore not exacting forfeiture exacting penalty. 
The characterization the ten per cent. deduction permitted 
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determining the rights the parties, even though such characteriza- 
tion erroneous and the amount such deduction not fact 
damages.’’ Mere characterization means nothing. Had 
the contract provided that, upon plaintiff’s default, defendant would 
entitled retain all the payments made plaintiff ‘‘liquidated 
damages,’’ such deduction would not deprive defendant its right 
retain such payments. Beveridge West Side Construction Co., 
supra. analogy, seems clear that the provision for the reten- 
tion lesser sum than that which the law permitted defendant 
retain the event plaintiff’s default, even though part such 
lesser sum characterized ‘‘liquidated not the im- 
position penalty. 

Motion denied. Order signed. 


CHECK FULL SETTLEMENT 


Phillips St. Paul Fire Marine Insurance Co., Supreme Court 
Mississippi, 125 So. Rep. 705 


Where the amount debt dispute and the 
cepts and cashes check for less than the amount claimed him, 
bearing notation the effect that full payment, the debt 
extinguished. The creditor cannot thereafter compel the debtor 


make any further payment. 


Action the St. Paul Fire Marine Insurance Company against 
Savery, revived the name his administratrix, Mrs. Hollye 
Savery Phillips, after his death. From the decree, defendant appeals. 
Reversed, and bill dismissed. 

Boggan Leake, Tupelo, for appellant. 

Paine Paine, Aberdeen, for appellee. 

SMITH, Savery was local agent for the appellee, 
and this suit was filed against him for accounting pre- 
miums collected him, and for decree for the amount found 
due him the appellee, alleged the bill complaint 
$508.81 with interest thereon. Savery answered denying liability and 
pleading settlement with the appellee under which paid and 
the amount agreed on. Savery died while the suit 
was pending, and was revived the name his administratrix. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §1033. 
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The evidence discloses that Burnham, agent the appellee, 
under its instruction, called Savery for settlement; that they 
were unable, from Savery’s books, ascertain the amount due. The 
negotiations for the settlement were conducted Burnham with 
Savery, son and employee Savery, the appellee’s agent. 
Burnham stated that Savery did not deny his liability the appellee, 
but that ‘‘they disputed the full amount.’’ Savery, the son, 
testified that all the liability was denied, but that his father accepted 
the amount which Burnham finally determined was due him and 
paid it. order arrive the amount due Savery, Burn- 
ham telegraphed the appellee for statement the amounts paid 
Savery during the years for which the settlement was being made. 
The appellee answered the telegram setting forth the amounts paid. 
the information thus disclosed the telegram, Burnham arrived 
the conclusion that there was balance due Savery the ap- 
pellee $61.90. Savery gave Burnham check the Citizens’ State 
Bank for that amount, payable appellee’s order, reciting the face 
thereof that was ‘‘for final fire and auto balance due the company.’’ 
Burnham says explained Savery that this settlement was subject 
the appellee’s forwarded the check the appellee 
letter stating what had occurred; that did not feel satisfied about 
it, and asked for advice the correctness the settlement. The 
check was cashed the appellee and the money collected thereon was 
retained it. The appellee then advised Burnham that had al- 
ready given Savery credit prior account for some the pay- 
ments made him, and set forth the appellee’s telegram 
Burnham, and advised him, also, the balance claimed due 
Savery, and directed Burnham collect it. Savery declined 
pay, and this suit followed. 

The question here presented simply one accord and satisfac- 
tion. The check was given with the appellee’s knowledge Savery 
settlement disputed claim, and when the appellee cashed the check 
and retained the money collected thereon, ratified the settlement 
that Burnham made with Savery, and the agreement became thereby 
executed, and the appellee cannot now maintain action its 
original claim against Savery. Clayton Clark, Miss. 499, So. 
566, So. 189, 711, Am. St. Rep. 521; Cooper 
Co., Miss. 634, So. 162; Greener Sons Cain Sons, 137 
Miss. 101 So. 859; and May Bros. Doggett (Miss.) 124 So. 476, 
decided the present term. 

But said counsel for appellee that mistake was made 
both Burnham and Savery arriving the amount due 
Savery the appellee, which mistake court equity has the power 
correct, and when corrected, the decree the court below for the 


q 
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proper amount. The bill complaint contains averment sub- 
mitting such question for decision; but, aside from that, and assum- 
ing that Savery participated the mistake made Burnham ar- 
riving the amount due Savery the appellee, the check ten- 
dered was full payment his account with the appellee, and this 
the appellee knew, and when cashed the check and retained the 
money collected threon, knew also that, according its books, 
Savery owed more than the amount thereof, and the rule that: 
accept from his debtor sum money tendered full 
satisfaction his debt, and which would not otherwise have been paid 
him, there accord and satisfaction, and cannot recover 
more, although the time accepted protested that more was 
due, and threatened sue for the balance.’’ Cooper Co., 
Miss. 634, So. 162. 

The decree the court below will reversed, and the bill will 
dismissed. 
Reversed and dismissed. 


BANK NOT LIABLE PAYING STOLEN 
CHECK 


Irving Trust Co. Leff, New York Supreme Court, 237 
Supp. 577 


Where the payee check steals the check from the drawer 
and negotiates third person whom collected from 
the drawee bank, the bank, having paid the check good faith, 
will not liable the drawer. 

The check this case bore notation the effect that was 
void unless the title certain premises should taken 
tain party. The title was subsequently transferred and the payee 
returned the check the drawer, receiving instead another check 
for like amount carrying condition stated upon its face. The 
payee later stole the check bearing the condition and transferred 
another party who collected from the drawee bank. was 
held that the drawee bank was under obligation make in- 
quiries the matter, and that since the condition stated the 
face the check had been complied with, the bank was not liable. 


Action the Irving Trust Company against Joseph Leff. From 
order denying its motion strike out the amended answer and 


NOTH—For similar decisions see Banking Law Journal Digest 
Edition) 317, 


q 


THE BANKING LAW JOURNAL 409 


for summary judgment under Rules Civil Practice, Rule 113, 
plaintiff appeals. Reversed and motion granted. 

Paul Mead, New York City (William Onderdonk, New 
York City, counsel), for appellant. 

Foster Cutler, New York City (I. Arnold Himber, New 
York City, counsel; Cutler, New York City, the brief), 
for respondent. 


FINCH, J.—The plaintiff appeals from order denying its mo- 
tion strike from the amended answer for insufficiency affirma- 
tive defense and counterclaim, and for summary judgment pursuant 
rule 113. 

The action brought upon promissory note for $10,000 made 
the defendant, upon which there concededly due and unpaid 
$4,933, with interest. Defendant concedes this indebtedness, but 
set-off and counterclaim amount $1,000, with interest. 
The sufficiency this counterclaim thus presents the only contest 
the case. 

This counterclaim arises the following way: The defendant was 
depositor the plaintiff bank. March 10, 1928, delivered 
one Bragin check for $1,000, drawn upon the plaintiff bank, and 
bearing upon its face the following words: ‘‘Void unless and until 
title premises 502-14 Liberty Street, Camden, New Jersey, taken 
Jos. March 16th, when title closed, Bragin surrendered 
this check the defendant’s attorney, and received exchange an- 
other check drawn upon the plaintiff like amount, but with 
condition stated upon the face. This later check was presented and 
paid the plaintiff March 21, 1928. appears that, after re- 
ceiving this later check return for the check bearing the aforesaid 
condition payment, Bragin stole the check having the condition 
and transferred third party. This conditional check was pre- 
sented and paid the plaintiff bank March 26, 1928. The 
plaintiff made inquiry the defendant whether the condi- 
tion precedent payment had fact been performed. The de- 
fendant contends that, the plaintiff had made such inquiry, 
would have learned the theft, and hence would not have paid the 
check. The defendant further contends that such failure inquire 
was breach the contractual duty the plaintiff the defendant, 
resulting damage the defendant, the amount which en- 
titled set off against the claim the plaintiff. 

The relation between the plaintiff bank and defendant depositor 
and the concomitant rights and duties respect the transaction 
are not doubt. The relation that debtor and creditor the 
extent the sum deposit, with the duty upon the bank make 
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payment checks bearing the genuine signature its depositor and 
conformity with its instructions. Gutfreund East River Nat. 
Bank, 251 58, 167 171; Critten Chemical Nat. Bank, 
Am. St. Rep. 821. 

the case bar, the plaintiff paid the check question its 
peril that the signature the defendant was genuine and that the 
condition payment had been fulfilled. Both these conditions ob- 
tained when the payment was made, and therefore the duty the 
plaintiff prima facie was complied with. The plaintiff was not re- 
quired ascertain inquiry the defendant, any other par- 
ticular manner, that the condition precedent payment had been 
fulfilled. long said condition fact had been fulfilled, the 
plaintiff bank was absolved from liability. The plaintiff, however 
owed the defendant the exercise good faith the transaction, 
and the defendant alleged its defense that the plaintiff had 
edge the theft the check when paid. the affidavits upon the 
motion for summary judgment, the plaintiff swears had such 
knowledge, and the defendant makes claim any place this 
record that the plaintiff fact had such knowledge, but relies solely 
upon the assumption that, the plaintiff had inquired the defend- 
ant whether the condition had been complied with, would have 
learned the theft, which itself constitutes defense. 

thus appears that there was issue presented the knowl- 
edge the plaintiff that the defendant’s order pay was not 
valid, subsisting order, and hence substantial defense the claim 
the plaintiff was shown exist. 

The fact that the check had been stolen Bragin, the prior 
holder, and thus lacked delivery, does not prevent recovery the 
plaintiff, since this record shows that the plaintiff was holder 
due course. Negotiable Instruments Law, 96; Turnbull Bowyer, 
456, 100 Am. 523. follows that the order appealed 
from should reversed, with $10 costs and disbursements, and the 
motion for summary judgment granted, with $10 costs. 

Order reversed, with $10 costs and disbursements, and motion 
granted, with $10 costs. Order filed. 


